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THURSDAY, OCTOBER 17, 1957 


Hovsr or REPRESENTATIVES, 
SrectaL SuscomMitrexs ON Lee@isiatTtve Oversicut 
or THE COMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D. C. 

Lhe special subcommittee met, pursuant to call, at 2 p. m., in room 
1334, New House Office Building, Hon. Morgan M. Moulder (chair- 
man of the special subcommittee) presiding. 

Mr. Mou.prer. The committee will be in order. 

This hearing has been called to require the Civil Aeronautics 
Board to show cause why the Special Subcommittee on Legislative 
Oversight of the House Interstate and Foreign Commerce Commit- 
tee and its staff should not have full and free access to all the files 
and rec ords of the Board. 

The Civil Aeronautics Board has met the subeommittee’s investiga- 
tion into the Board’s operations with a refusal to turn over certain 
specified documents. 

This hearing will cover the three following subjects: 

ne, the influences that led up to the issuance by the Civil Aero- 
nautics Board of staff notice No. 333; the alleged legal authority 
which the Board asserts to justify its position; the action which the 
subcommittee will take if the Board persists in its refusal. 

This is the first attempt by an independent agency, which is an arm 
of the Congress itself, to lay down the ground ‘rules for an investig: 
tion by a congressional committee of the : agency’s activities. 

Such an attempt is without basis in precedent or law, and must be 
strongly resisted both by the Congress and the public which it repre- 
sents, if effective functioning of congressional investigator Vy power 1s 
to remain unimpaired. 

At this time, I will ask our chief counsel to make a brief state- 
ment on the law concerning the controversy involved. 

Mr. Scuwarrz. Mr. Chairman, pursuant to the authority delegated 
by House Resolutions 99 and 191, the Special Sube ommittee on Legis- 
lative Oversight has been engaged in an investigation into the opera- 
tion of certain independent regulatory agencies of the Federal Gov- 
ernment. 

The purpose of the investigation has been, in the words of the 
Speaker, to— 
go into the administration of the laws to see whether or not the laws as in- 
tended by the Congress were being carried out or whether they were being 
repealed or revamped by those who administer them. 

The staff of the subeommittee has been met at the outset by a 
refusal on the part of the Civil Aeronautics Board to allow it to 


1 








2 RIGHT OF ACCESS TO CAB FILES 


have full access to the Board's files and records. By Civil Aero- 
nautics Board Staff Notice No. 333, issued on September 30, 1957, 
the Board directed that the following files and records shall not be 
made fully available: 

(1) Personal files of Board members: 

(2) Security classified materials and materials held confidential 
under statute; 

(3) Communications and memorandums between Board members 
and their assistants and the statements made by Board members 
in the course of their deliberations; 

(4) Communications between the Board and its staff, on the one 
hand, and the President or other departments and agencies, on the 
other ; 

(5) Materials and files relating to pending matters. 

In addition, the Board has asserted the authority to screen files 
and records before they are made available to the subcommittee, with 
a right in the Board, in its discretion, to remove documents which 
it deems come within these above categories. 

In accordance with your instructions, Mr. Chairman, the staff has 
prepared a memorandum of law relative to the subcommittee’s right 
of access to Civil Aeronautics Board files and records. This memo- 
randum clearly demonstrates that the Board’s position is utterly 
without legal basis or authority. 

I should like here to list the specific conclusions of law contained 
at the end of the staff memorandum, on pages 60 and 61: 

(1) House Resolutions 99 and 191 authorize the Special Subcom- 
inittee on Legislative Oversight to engage in a broad, general in- 
vestigation of the operations of the administrative agencies subject 
to its jurisdiction. Such an investigation, the Supreme Court it- 
self has held thus year, is not at all affected by the limitations on 
congressional investigatory authority laid down by the Court in 
its recent decision in the Watkins case. 

(2) The arrogation by the Civil Aeronautics Board to itself of 
the power to fix at the outset broad categories of files and records 
to which the subcommittee may not have access is without basis in 
precedent or law. 

(3) “Executive privilege” is not available to an independent agency 
like the Civil Aeronautics Board as a possible basis for the with- 
holding of information from the Congress. The Civil Aeronautics 
Board, : as the Supreme Court has recognized, is an independent agency 
whose members are not subject to the removal power of the Presi- 
dent. Such a body cannot in any proper sense be characterized as an 
arm or an eye of the Executive. It is instead an arm of the Con- 
gress, wholly responsible to that body. 

(4) The doctrine of absolute “executive privilege” itself is not 
supported in law. The cases cited by its proponents are not truly 
relevant on the power of the Executive to withhold information from 
the Congress. 

On the other hand, there are many decisions squarely rejecting the 
doctrine—even in courtroom cases. In addition, Dean Wigmore, the 
leading authority on the subject in the country, flatly repudiates the 
doctrine. 

(5) The doctrine of the separation of powers does not support the 
claim of absolute “executive privilege.” 
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(6) The House of Representatives may authorize an investigation 
as broad, as searching, and as exhaustive as is necessary to make 
effective its constitutional powers. The House is the “grand inquest 
of the Nation,” and can authorize the broadest possible | investigation 
into the working of agencies like the Civil Aeronautics Board. 

(7) Countless prior precedents in the House and Senate support 
the authority of the Congress to authorize an investigation such as 
that engaged in by this subcommittee and the power of the subcom- 
mittee to have complete access to the files and records of agencies 
being investigated. 

(8) Court “decisions clearly uphold the authority of the Congress 
to investigate the operations of executive and administrative agencies. 
A recent case rejects the claim of the Executive to be able to withhold 
internal documents from such an investigation, the court there saying: 

If the legislative department were to be shut off in the manner proposed from 
access to the papers and records of executive and administrative departments, 
boards, and commissions, it could not properly perform its legislative functions. 

This is the 1951 opinion of one of the most respected of State 
courts, the Supreme Judicial Court of Massachusetts in Opinion of 
the Justices (328 Mass. 655,661 (1951)). 

(9) Congressional investigatory authority is not subject to the lim- 
itations imposed on the powers of inquiry of courts. Such power of 
the Congress, the Supreme Court and the Congress itself have recog- 
nized, is analogous to the investigatory power of a grand jury. 

( 10) The determination of what files and records of an agency like 
the Civil Aeronautics Board are open to this subcommittee must be 
made by the subcommittee itself. It is basic that the agency being 
investigated may not be the ultimate arbiter of its own claim of 
privilege. 

(11) The Civil Aeronautics Board claim of privilege for com- 
munications between Board members and their assistants and state- 
ments made by Board members in the course of their deliberations is 
utterly unsupported in law. 

In the one case in which the Board refused to allow a congressional 
committee to question members on statements made by a Board mem- 
ber, the so-called Denny-Tipton incident before the Antitrust Sub- 
committee of the House Committee on the Judiciary last year, the 
position of the Board was contrary to a whole mass of relevant 
precedents. 

12) The Civil Aeronautics Board’s claim that it has the authority 
to determine what classified materials will be made available to this 
subcommittee is contrary to the practice followed in the work of 
other congressional committees. 

(13) The statutes authorizing the Civil Aeronautics Board to hold 
certain materials confidential, as the Board’s General Counsel himself 
has recognized, have no a :pplication to Congress itself. 

(14) The Civil Aeronautics Board cannot claim privilege with 
regard to communications between the Board, on the one hand, and 
the President. or other departments or agencies, on the other. Such 
an assertion of privilege cannot defeat the right of this subcommittee 
to investigate the relationships between the independent regulatory 
agencies and the executive branch. 
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(15) The Civil Aeronautics Board does not have the legal right 
to bar this subcommittee from access to files relating to all pending 
matters. 

(16) There is no privilege recognized in law or congressional prec- 
edents for the personal files of agency members. 

(17) The Civil Aeronautics Board is impinging upon the functions 
of this subcommittee in asserting in itself a power to “screen” its 
files and withdraw documents which the Board feels should not be 
disclosed. 

It is basic in law and congressional precedent that it is the sub- 
committee itself, not the agency being investigated, which must judge 
the merits of claims of privilege for particular documents. 

(18) The Congress has the clear legal right to examine any and 
all files and records of an independent agency like the Civil Aero- 
nautics Board. It is for the congressional committee concerned to 
determine what documents will be looked into and which among them 
will be made public. 

It is a usurpation of power for an agent of the Congress to presume 
to lay down the ground rules under which investigations by its prin- 
cipal must proceed. The basic question remains: Is the Civil Aero- 
nautics Board a creature of the Congress or is the Congress a creature 
of the Civil Aeronautics Board ? 

I should like, Mr. Chairman, also at the outset to refer to the dia- 
metrically opposite response from that of the Civil Aeronautics Board 
which the subcommittee has met in at least one agency, the Federal 
Trade Commission. 

The relevant documents are printed in appendix B on page 66 of 
the memorandum of law prepared by the staff. That agency also 
has a great many matters which by statute are deemed confidential. 
This agency has pending cases, prosecution functions, and is the re- 

ository of trade secrets which should not be let out into the public 

omain. But this agency has not taken unto itself the authority to 
tell the subcommittee, “We are to determine what things you see.” 

Instead, this agency, in the words of its own General Counsel last 
year, before the Government Information Subcommittee, said, and 
I am quoting Mr. Kintner, the General Counsel of the FTC: 

We decided Congress was entitled to all the information it required. We re- 
lied upon the discretion of the congressional committees not to harm our prose- 
ecutive functions by premature disclosure of information, and past experience 
has proved the congressional committees have been most cooperative in that 
respect. 

The letter of the Chief Counsel of the Federal Trade Commission 
and the Commission’s memorandum to all supervisors, indicates clear- 
ly that the FTC is willing to have the subcommittee and its staff 
exercise, without any interference whatsoever, its clear legal right to 
examine everything in the files and records of the Federal Trade 
Commission. 

Tt is true the General Counsel, in his letter, reprinted on page 66, 
points out that there are certain matters which ought to be kept 
confidential, but he is pointing this out for the subcommittee to regard, 
and it is for the subcommittee to determine which will be deemed 
confidential, not for the agent of the Congress. 

Mr. Chairman, if an agency like the Federal Trade Commission 
can make all its files and records available in accordance with its legal 
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duty, without unduly impairing its administrative functions, can the 
Civil Aeronautics Board validly claim that it should be invested with 
immunity from full disclosure ? 

What the CAB is really saying here is that, unlike the FTC, it 
cannot repose the same confidence in this subcommittee that it does 
in the member s of its own staff. 

Is the Civil Aeronautics Board really willing to go on public record 
with this unwarranted slur against the elected representatives of 
the people ? 

Mr. O'Hara. Mr. Chairman, may I be recognized ? 

Mr. Moutper. Yes, sir. 

Mr. O’Hara. Mr. Chairman, I note from the statement of the CAB 
and its counsel that they are appearing here to show cause for the 
reasons which our counsel has outlined, and I am asking a point of 
information for the record. 

This is the first time in 17 years that I have seen an agency of 
Government appear, summoned before this committee to respond to 
any sort of an order to show cause. Is there precedent for it, or is 
this a voluntary appearance on the part of the CAB? 

Mr. Moutper. The appearance is the result of a letter from me 
requesting it. 

Mr. O'Hara. Not an order, but a letter? 

Mr. Moutper. Yes. 

Mr. Hesevron. Mr. Chairman, for the record, I would like to say 
that I have not had an opportunity to examine the so-called specific 
conclusions of law which have been read by staff counsel just now 
into the record, and which appear in the letter of transmittal and 
summary, pages v, vi, and vil of this printed memorandum of law 
dated October 17. 

I am not prepared to say that I do not subscribe to some and pos- 
sibly all of the conclusions arrived at by counsel, but I certainly want 
to make it very clear that I have not had an opportunity to examine 
the precedents or to make and study or to arrive at any conclusions 
as to the correctness of the representations made. 

I assume the subcommittee is simply taking his statement as a memo- 
randum in the nature of an opening, that he will present his evidence, 
and that the CAB will have an opportunity to present its evidence 
for the consideration of the subcommittee, the subcommittee being the 
ultimate power in this case. 

Mr. Movtper. That is correct. 

Mr. Hare. Supplementing what Mr. Heselton said, Mr. Chairman, 
I think there are n these numbered paragraphs (1) to (18), inclusive, 
assertions which do not seem to me as obvious as apparently they do 
to our counsel. 

For example, (16) : 

There is no privilege recognized in law or congressional precedents for the 
personal files of agency members. 

Ido not know exactly what that means, but if it means that a member 
of the Civil Aeronautics Board cannot make a note on a slip of paper 
without its becoming a public record, I would dissent violently. 

Mr, O’Hara. Mr. Chairman, I would like to say, in supplement to 
my colleagues here, that I did not receive this memorandum of law 
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which Dr. Schwartz prepared, until late yesterday afternoon, and I 
have not had a chance in any way to study it, and I would reserve 
my own views as to the statements made therein, some of which I 
might thoroughly agree with and with some of which I might 
disagree. 

But I think the record should so show, that we have not had an op- 
portunity tostudy this. 

As Mr. Heselton said, I assume this will be a matter which will ulti- 
mately reach the decision of the committee itself. 

Mr. Movutper. That is right. 

I would like to insert at this point in the record the letter written 
by me dated October 3, 1957, to Chairman Durfee, and my letter of 
October 4, 1957, requesting the appearance of members of the Civil 
Aeronautics Board to appear before this committee and show cause 
why they should not permit access by the staff and members of the 
committee to its files. 

(The letters referred to follow :) 


House OF REPRESENTATIVES, 
SpPEcIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., October 3, 1957. 
Hon. JAMES R. DURFEE, 
Civil Aeronautics Board, Washington, D.C. 


DEAR CHAIRMAN DourFeEE: Your letter of September 30, 1957, to subcommittee 
counsel, Dr. Schwartz, enclosing copies of Civil Aeronautics Board staff notice 
No. 333 of like date, has been brought to my attention. This staff notice is stated 
to represent the Board’s answer to the request by Dr. Schwartz, made by letter 
of September 19, 1957, that, in carrying out the special investigation of the Fed- 
eral regulatory agencies now in progress, the staff of the subcommittee be af- 
forded access to the files of the Civil Aeronautics Board. 

I find the Board’s response to this request to be most surprising and disturbing. 
The refusal of the Board to make its records available to representatives of a 
duly authorized subcommittee of the Congress is without basis in precedent or 
law. And study of your staff notice makes clear that the Board’s position does 
in fact constitute such a refusal. 

I may put to one side for the moment the question of cases presently pending 
before the Board, as well as statements made by Board members in the course 
of their deliberations. There are matters which the subcommittee does not choose 
to inquire into at the present time. Likewise, it is not necessary for the moment 
to deal with documents classified or otherwise maintained confidential under 
specific statutory authority, as to which appropriate mechanics for examination 
will be worked out as, and if, necessary in the future. 

For the rest, the Board, without any legal warrant whatsoever, purports to 
direct withheld from the request of the subcommittee : 

(1) Any communications or memorandums among Board members or 
between members and their assistants ; 

(2) Any communications between the Civil Aeronautics Board and the 
President, his immediate staff, the State Department as well as “other execu- 
tive departments and Government agencies” relating to “foreign” cases under 
sections 801 and 802 [this, it is to be noted, as to materials the nonclassified 
status of which attests that disclosure would not “jeopardize the interna- 
tional relations of the United States” or “be prejudicial to the defense inter- 
ests of the Nation”—see Dxecutive Order 10501] ; 

(3) Any other communications between the Civil Aeronautics Board and 
“other departments and agencies” ; 

(4) The “personal” files of Board members. 

These supposed restrictions would, if permitted to become operative, in effect 
relegate the subcommittee to examination of various routine and presumably 
innocuous lower echelon correspondence and memorandum files—and, of course, 
the Board’s official dockets, publicly maintained and available. The Board’s 
attempt to place an Iron Curtain between the subcommittee and the very 
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materials it has been specifically created to investigate would, if left unchal- 
lenged, utterly frustrate the study authorized by the House of Representatives. 

Further, the procedure proposed by the Civil Aeronautics Board, as refiected 
in your staff notice and outlined to subcommittee representatives, whereby 
Board files would be censored in advance of examination, documents being 
withdrawn therefrom without notice to the subcommittee of the very fact of 
removal is quite unacceptable. Such “doctoring” of files would not only leave 
the subcommittee completely in the dark as to whether it was in any case con- 
ducting its investigation and hearings upon the basis of an incomplete and 
distorted record; it would place the Board or some subordinate staff employee 
in a position of unchecked license to remove from any file any document deemed 
embarrassing without reference to any standard at all. 

Recent decades have witnessed massive growth in the numbers and powers of 
Federal regulatory agencies. The American people, through their elected repre- 
sentatives, the Congress, are entitled to know whether such an agency, the Civil 
Aeronautics Bureau, a creature of the Congress, brought into being, sustained, and 
financed by vote of the Congress, is carrying out its functions in accord with 
the mandate of the Congress. A doctrine which would place such an agency 
beyond the purview of effective supervision or check is antiethical to our 
democratic system of government. 

I hereby request that the Civil Aeronautics Board withdraw the instructions 
to its personnel included in staff notice 333 so as to permit proper representatives 
of this subcommittee full and unhampered access to all Board files. 

I trust that I can count on your cooperation in effectuating the goals of the 
subcommittee. 

Very sincerely yours, 
MorcGan M. Mouper, Chairman. 


HovusE OF REPRESENTATIVES, 
Spec1aL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C., October 4, 1957. 
Hon. JAMes R. DURFEE, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 


Dear Mr. Durree: This is to inform you that I have scheduled a public 
hearing by the Special Subcommittee on Legislative Oversight for Thursday, 
October 17, at 2 p. m., in room 1334, House Office Building, and the subcommittee 
desires that all members of the Civil Aeronautics Board, as well as your General 
Counsel, attend the hearing and be prepared to testify and to show cause why 
representatives of the subcommittee should not be afforded full and unhampered 
access to all Board files and records in pursuance of the investigation author- 
ized by House Resoultions 99 and 152, as amended, 85th Congress. 

Sincerely, 
MorcGan M. Movutper, Chairman. 

Mr. Moutper. Appearing on the witness stand at this time is the 
Chairman, James R. Durfee, Chairman of the Civil Aeronautics 
Board, Washington, D.C. 

Will you stand up and be sworn? 

Do you solemnly swear the testimony which you are about to give 
before this special subcommittee will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Durrer. I do. 

Mr. Moutper. Very well, proceed. 

Mr. Heseuron. Mr. Chairman, before you go to that, my recol- 
lection is there was some letter filed by either the Chairman of the 
Board or by the Board, in reply to your letter of October 3. Am I 
right about that? If so, I think that should be inserted in the record 
immediately following that letter of yours. 

Mr. Movutper. Without objection, the letter referred to by Mr. 
Heselton, of Massachusetts, will be inserted in the record at this point, 
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preceding the testimony by the Chairman of the Civil Aeronautics 


Board. 
(The letter referred to follows :) 


Cryin AERONAUTICS BOARD, 
Washington, October 10, 1957. 
Hon. Morcan M. MouLper, 
Chairman, Special Subcommittee on Legislative Oversight of the Commit- 
tee on Interstate and Foreign Commerce, United States House of Rep- 
resentatives, Washington, D. C. 


t DEAR CONGRESSMAN Movu.per: This is in further reply to your letter of October 
'8, 1957, concerning the Board’s staff notice No. 333 containing instructions to 
‘the staff in relation to inspection of files by the representative of your 
‘subcommittee. 

' Unfortunately, both your letter and the press conference held on October 4, 
11957, indicate that there may be some misapprehension on your part concerning 
tthe purposes and effect of the notice. It is not the Board’s intention to impede 
tthe functioning of the subcommittee, but rather to provide the maximum coop- 
teration and amount of materials to the subcommittee representative consistent 
twith the limitations which the Board must observe in disclosing information 
tand with the proper relationship existing between the subcommittee and a 
'regulatory agency such as the Board. Further, and in the light of the matters 
thereinafter set forth, we feel that further reflection will convince you of the 
reasonableness of the Board’s action, that all but a small portion of the volu- 
minous files of the Board are either readily available, or will be made available, 
and that there are established legal and policy considerations which require 
'the withholding of the remaining small portion of the files. 

The restrictions of staff notice No. 333, as their terms indicate, are for the 
most part directed to the staff, and establish the limitations upon materials 
which the staff may provide without prior clearances or resort to the Board. 
The Board has never been able, within appropriation limitations, to establish 
a central filing system. As a result, the numerous divisions and subdivisions 
within the Board all maintain some form of files with respect to the matters 
with which they deal. These various files frequently contain materials relating 
to both pending and closed matters, classified materials which may not be released 
except upon compliance with certain specified statutory and other procedures, 
and the like. Your letter appears to recognize the inappropriateness of inquiry 
into internal files in relation to pending matters, and the necessity for observ- 
ance by the Board of procedures relating to the dissemination of classified infor- 
mation. Under these circumstances, you will understand the necessity for 
instructions along the lines of the present staff notice so that the staff will have 
appropriate guidance in relation to its day-to-day dealings with the representa- 
tive of the subcommittee, and so that the maximum amount of materials may 
be released to him promptly upon request and without the necessity for awaiting 
clearance or Board action. 

The provisions of the notice to which your letter takes exception are those 
relating to the disclosure of (1) nonpublic communications between the Board on 
the one hand and the White House and other departments and agencies with 
respect to matters arising under sections 801 and 802 of the Civil Aeronautics 
Act of 1938, as amended, without prior permission of the other agency (par. 
2 (d)); (2) nonpublic communications between the Board and other depart- 
ments and agencies relating to still other matters until the other agencies have 
had an opportunity to authorize the release or to state their reasons, if any, 
why the materials should be withheld (par. 2 (e)); (3) communications and 
memorandums among Board members and between members and their assistants 
relating to matters acted on by the Board (par. 2 (c)); and (4) the personal 
files of the Board members (par. 2 (a)). In view of the hearings to be held on 
October 17, 1957, concerning the bases for these provisions, the Board’s comment 
on the legal aspects of the staff notice will be subsequently submitted. 

However, we desire to point out at this time that the provision for clearance, 
prior to release, of communications between the Board and other Government 
departments does not mean that such documents will not be provided. On the 
contrary, our staff has been instructed to institute all necessary requests for 
clearance in this field promptly upon the ascertainment that such documents 
exist in relation to particular files which the subcommittee representative desires 
to inspect. The Board’s status with respect to communications in the area 
embraced by sections 801 and 802 (relating to overseas and foreign routes and 
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international aviation negotiations) is that of an adviser to the executive branch. 
(See C. & 8. Air Lines v. Waterman Corp., 333 U. S. 103.) The Board accordingly 
does not feel at liberty to divulge materials in this field on its own initiative. 
As to other types of intergovernmental communications, the Board’s status is not 
altogether clear, and it seems advisable and consistent with orderly administra- 
tion to ascertain the views of these other agencies before releasing their com- 
munications. The Board will be glad to provide the subcommittee representa- 
tive with a list of materials to be withheld until clearance is obtained, if that is 
your desire. In this general connection, your advice also is requested as to 
whether prior permission from its sources should be obtained before releasing 
congressional communications in the Board’s files. In the Board’s view, this 
courtesy should be extended. 

Each Board member employs a confidential assistant who occupies a relation- 
ship to the member similar to that which exists between a judge and his law 
clerk. Further, the Board is required by law to take its actions after deliberation 
and consultation among the members, again in the fashion of a multimember 
eourt. (The personal files of the Board members contain the member’s notes and 
work papers concerning a given case, much ijike a judge’s notes.) These are 
the additional matters covered by the other restrictions contained in the staff 
notice against divulging information to which you express objection. It is 
the Board’s view that these details of the decisional process should not be dis- 
closed, in that the Board is required by the Congress to act in the manner of a 
court and consequently the normal privilege against inquiry into judicial 
deliberations is applicable here. Also, and in addition to the matters enumerated, 
the personal files of the members include correspondence addressed to the indi- 
vidual member, a substantial portion of which has emanated from the Congress. 
Again, your views will be appreciated as to whether clearance from their sources 
should be obtained before release of these congressional communications. 

The Board again assures the subcommittee that it will cooperate to the greatest 
possible degree with the present program. To the extent that your letter may 
suggest that the Board’s files are to be “doctored” in any fashion, we must em- 
phatically reject any such implication. The conduct of the Board in this matter 
has been completely open and candid, and will continue to be so in the future. The 
Board welcomes the opportunity to appear before the subcommittee and fully 
explain its position in this matter. 

In view of the wide publicity given to your letter of October 3 to the Board, 
it may be appropriate to also release our reply to the press. Out of deference 
to your committee, however, we will appreciate being promptly advised if you 
have any objection to such publication. 

Copies of this letter are being sent to the other members of the subcommittee. 

Sincerely, 
JAMES R. Durrer, Chairman. 


Mr. O’Hara. Mr. Chairman, before Mr. Durfee starts, will we 
follow the usual precedents of Mr. Durfee making any statement that 
he desires at this time, and then the committee will, upon the con- 
clusion of his statement, examine Mr. Durfee ? 

Mr. Moutper. Correct. 

Mr. O’Hara. Very well. 


TESTIMONY OF HON. JAMES R. DURFEE, CHAIRMAN, CIVIL AERO- 
NAUTICS BOARD; ACCOMPANIED BY FRANKLIN M. STONE, GEN- 
ERAL COUNSEL, CAB; AND ORAL D. OZMENT, ASSISTANT GENERAL 
COUNSEL, LITIGATION AND RESEARCH, CAB 


Mr. Durrer. Mr. Chairman, and gentlemen of the committee, may 
I, for the record and for the puropse of introduction, introduce the 
members of the Board here who Case been asked to appear: Our 
vice chairman, Senator Gurney, Col. Harmar Denny, and Louis Hec- 
tor; Mr. Stone, our general counsel; Mr. Ozment, our assistant general 
counsel. 
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I regret that our other member of the Board, Mr. Minetti, is in 
Paris, partici ee some very important international negotia- 
tions with the French Government ; that is, I regret that he is not here. 

Mr. Chairman, pursuant to your request, I have today filed with you 
a statement as to gifts, trips, honorariums, and so forth, which you 
have requested the members of the Board to furnish, with the excep- 
tion of Mr. Minetti, who is absent. 

Mr. Moutper. That is not a question at issue now pending before 
the committee. What is the purpose of bringing that point up, Mr. 
Chairman ? 

Mr. Durrer. I merely wanted to inform the committee that we have 
complied with this request. 

r. Moutper. Oh, very well. 

Mr. Durrer. Mr. Chairman, may I say, first, that I do not intend 
to attempt any extended legal argument. Our General Counsel has 
prepared a brief in support of our position. 

Furthermore, I certainly do not intend to attempt to reply to the 
statements of law which Dr. Schwartz has just recited for the reason 
that this report, this memorandum of law, was not delivered to our 
Board, or at least to me, until about 11 o’clock this morning. 

I wish to add that in making this statement, Mr. Chairman, I am 
speaking for the enitre Board, the entire Civil Aeronautics Board, a 
statement, copies of which have been furnished to the committee, 24 
hours in advance, as you requested, have been furnished to the com- 
mittee. 

This statement has been unanimously concurred in by all of of the 
members of the Civil Aeronautics Board, and I wish to emphasize that 
I am not merely stating my own personal opinion, but this is the posi- 
tion of the Board. 

I assume, Mr. Chairman, that this action of the committee to re- 
quest us to show cause why the representatives of the subcommittee 
should not be afforded full and unhampered access to all Board files 
and records in pursuance of their investigation, was prompted by the 
Board’s staff notice No. 333, copies of which were furnished to this 
committee. 

The purpose of the Board’s staff notice was to facilitate and expe- 
dite the furnishing of Board files to the representatives of your 
committee, and may I interject at this point that the files of this Board 
are not contained in any central filing system. The files of this 
Board—sections of the file may be in any one of 3 or 4 departments. 

We have never been able to have a central filing system, although, 
I might say, we have specifically requested an appropriation for this 
purpose at least twice, at least since I have been Chairman of this 
Board. 

Therefore, we are confronted with the practical difficulty of issuing 
instructions, not to the custodian of one filing system, but to perhaps 
at least in many cases 5 or 6 separate departments of the Board, in 
which there may be parts of this file. And it was essential that 
staff instructions therefore be issued. 

The purpose of this instruction was to clarify the procedures to be 
followed by our staff in making available the materials which the 
staff itself, under existing rules of the Board, is not at liberty to 
disclose outside of the Board. 
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May I explain the circumstances under which this staff notice was 
adopted by the Board and then submitted to your committee? 

The Board received a letter from your chief counsel, Dr. Bernard 
Schwartz, dated September 19, 1957, in which he requested that 
members of the staff of your committee— 


be allowed to receive and examine any records, documents, or information, 
directly or indirectly, pertaining to your agency, function or business within 
the jurisdiction of this subcommittee. 

Following this letter, on September 23, I and my executive assist- 
ant, Mr. Robert L. Kunzig, met with Dr. Schwartz and Mr. Herbert 
Wachtel, who had been assigned by Dr. Schwartz, I believe, as staff 
representative to the Civil Aeronautics Board for this investigation. 
We discussed this entire problem very thoroughly and candidly, 
point by point. 

Dr. Schwartz agreed to certain modifications of his written request 
for all records, all documents, and all information pertaining to the 
Civil Aeronautics Board. He said he was not asking for our files 
on bilateral negotiations with other countries, air negotiations. 

He said he would not ask for files on pending cases which are still 
in the decisional process. I take it, that is removed from any area of 
discussion. 

We disagreed on the question of unlimited access to personal files 
of members, and communications among the Board members or with 
their assistants in the course of the decisional process. 

We disagreed as to whether unlimited access should be afforded to 
all files containing documents or communications from other agen- 
cies or departments of Government. Some of these documents and 
communications are classified. We disagreed as to whether they 
could be released to your investigators without prior clearance from 
the other agencies or departments of the Government involved. 

I stated that I was raising these questions on the basis of long- 
standing precedents established by the Board and generally fol- 
lowed in previous congressional investigations. Dr. Schwartz re- 
plied that there was no legal ape for such a position. 

Dr. Schwartz insisted that he and his investigators would deter- 
mine what they wanted to examine. He insisted on unlimited access 
to all Board files, except as before stated. 

Dr. Schwartz stated that we were holding up his investigators and 
staff. He insisted that we promptly clarify and announce our position. 

Dr. Schwartz warned me that if I refused to surrender all files, I 
would personally bear the brunt of this—that I should carefully con- 
sider the consequence of any refusal of his demands. 

He imsisted that my position was “completely ridiculous.” He 
recommended that I seek careful and competent legal counsel before 
proceeding further. 

I replied in this conference that I had no authority to accede 
to his demand but that I would take this entire matter before the 
Board and that we would consult carefully with our legal counsel and 
notify Dr. Schwartz of our position—as he had requested—as soon as 
possible. 

Following this conference the Board met with all its department 
heads and legal counsel, and after thorough discussion, wnanimousaly 
adopted staff notice No. 333. Copies of ‘this were immediately sub- 
mitted to your subcommittee on September 30. 
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We wish to emphasize that this notice was intended as an internal 
staff memo furnished to Dr. Schwartz and your committee as a state- 
ment of our position at his request. It was intended as an act of full 
cooperation and certainly not as an ultimatum or any contumacious 
attitude before this committee. 

Mr. Chairman, the position stated in our staff notice represents the 
maximum latitude that has ever been given to our staff within the his- 
tory of the Civil Aeronautics Board in furnishing information to 
committees of Congress. 

Up to now, the Board has consistently taken the position in con- 
gressional investigations that internal staff memorandums to the Board 
in. our internal, nonpublic case files could be furnished to an investiga- 
tor only upon specific request of the chairman of the investigating 
committee, and upon a confidential basis. Prior committees of Con- 
gress have consistently honored this procedure. 

There are substantial reasons for limiting access to internal staff 
memorandums. To have the mental processes and recommendations 
of staff members subjected to public scrutiny, misunderstanding, and 
even ridicule, would open a serious breach in the administrative 
process. 

The staff member faced with possible consequences of such ex- 
posure to political recrimination or industry revenge possibly could 
only retreat by remaining mute. Such a staff would become a mere 
voiceless computing machine. 

Despite grave misgivings on this point, the Board for the first 
time has removed this requirement, in an all-out effort to cooperate. 
The staff has been specifically authorized, for the first time so far as I 
know, to furnish the internal staff memorandums in the nonpublic files 
of the Board to the investigators of your committee. 

We strongly urge that the committee treat these documents with 
the same respect and confidence that our employees deserve and need 
in their work. 

However, Mr. Chairman, there are in the files a relatively small 
number of papers to which the Board feels it cannot give unlimited 
access upon its own initiative. 

There are in the files of the Board certain nonpublic communica- 
tions between the Board and the President, the State Department, and 
other executive departments relating to international air routes under 
sections 801 and 802 of the Civil Aeronautics Act. 

The Board has stated to its staff in our notice that such communi- 
cations should not be divulged except by permission from the White 
House or the executive department involved. In this area the Board 
acts as an adviser to the President, in whom is vested the final power 
of decision. The Board, therefore, did not feel at liberty to divulge 
materials in this field on its own initiative. 

May I at this point interject some information into my prepared 
statement ? 

After request from your committee for certain specific international 
route files, in accordance with the procedure set forth in our staff 
notice No. 333, we contacted the White House as to this request. 

I am pleased to now advise this committee that the White House 
has informed us that they have no wish to check any White House 
documents in our files before these documents are made available to 
the Moulder committee. 
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Accordingly, such documents will be made available as soon as possi- 
ble upon your request. This action, we respectfully urge, should be 
subject to the limitations set forth in our staif notice—that such docu- 
ments and files “should be treated as confidential and disclosed out- 
side of the subeommittee only by direction of the subcommittee.” 

We have already supplemented this authorization with appropriate 
instructions to the staff, and I wish to assure this committee that in 
this field in which we felt up to this point there were very definite 
restrictions on which we could do, on our own initiative, those restric- 
tions have been removed. 

There are in the files of the Board also certain types of intergovern- 
mental communications with other departments of the Government, 
and it seemed advisable and consistent, in view of the fact that many 
of these communications with other departments of the Government 
had been submitted to us on a confidential basis—it seemed consistent 
to ascertain the views of these other agencies of the Government before 
we released their communications. 

Mr. Chairman, we have also proposed a similar procedure for—I 
might say I am interjecting this point in my statement, Mr. Chairman, 
for purpose of clarification; it is not in my statement. 

Mr. Chairman, we have also proposed a similar procedure for clear- 
ance of communications from Members of the House and the Senate 
in our files before turning them over to your investigators 

Perhaps it was not the intent of the committee to ine lude communi- 

cations from the Congress in this category, but, gentlemen, at the very 


uten of this investigation your chief counsel. in his letter to us of 
last September 19 requested— 


any records, documents, or information directly or indirectly pertaining to your 
agency, function, or business within the jurisdiction of this subcommittee. 


This certainly includes communications from Members of the House 
and the Senate in our files. 

In fact, Mr. Chairman, in my conference of September 23 with Dr. 
Schwartz, to which I have already referred, I told Dr. Schwartz that 
there were a number of communications from Members of the House 
and Senate concerning cases in our files. And I asked him if he 
wanted these communications. 

He replied that he did want them, because one of the areas that he 
mtended to investigate thoroughly was whether the independence of 
this Board had been improperly influenced by letters or communica- 
tions from individual Members of the House or the Senate. 

Because of this insistence of your chief counsel, Dr. Schwartz, on 
unlimited access to all files, including all communications from indi- 
vidual Members of the House and the Senate, we requested your ad- 
vice as to whether we should obtain permission from the individual 
Member or Senator before releasing these communications from the 
files to your investigator. 

Mr. Chairman, apparently you have interpreted this action as | 
threat from the Board. I assure you, Mr. Chairman, that it was 
not so intended. 

We have advised your chairman that our staff has been instructed 
promptly to institute all necessary requests for clearance from other 
branches or departments of the Government 
staff for the release of such communications. 


YS GH00— AT 


, upon request of your 
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In the meantime your representatives will be furnished with an 
indexed list of all materials to be withheld by the Board or staff 
from any file until clearance is obtained from the agency or depart- 
ment, as indicated on the list. 

We believe, from knowledge of our own files, that the position we 
have taken will make readily available over 98 percent of all the 
material in all our Board files, the balance of which can be made 
available under the very simple procedures which I have just outlined. 

We urge that all the files I have discussed will remain in the com- 
mittee until fully evaluated by your committee before any public 
release. 

Mr. Chairman, in the 16 months that I have been Chairman of the 
Civil Aeronautics Board, I have testified at least 16 times before com- 
mittees of the Congress. 

In the same period, every aspect of the Board’s operations, both 
safety and economic, going back to, I believe, March of 1955, there 
have been 33 appearances by the Chairman, former Chairman, Mr. 
Rizley, and myself. 

These appearances have covered every aspect of the Board’s work 
and operations, both safety and economic. In none of these inves- 
tigations has the Board ever been criticized by the investigating com- 
mittee for withholding files or other essential information. 

On the contrary, this Board has on several recent occasions been 
highly complimented by congressional committees for its complete 
cooperation. 

In summary, Mr. Chairman, I have tried up to this point to 
explain our staff notice No. 333, the purpose of its issuance, the 
events leading up to this hearing, our sincere efforts at cooperation 
with your staff, and staff procedures set up for the prompt clearance 
of intergovernmental documents of other departments of the Govern- 
ment. 

We believe that there remains only one relatively small area, small 
but important, of difference as to the procedures of this investigation, 
and this pertains to the withholding of personal files of Board mem- 
bers, and communications, oral or written, between Board members 
themselves and with their own personal assistants. 

This is not the first time the Board has taken such a position 
before the congressional committees. The last occasion is set forth 
in the report of the Antitrust Subcommittee No. 5 of the Committee 
on the Judiciary of this honorable House on April 5, 1957. 

May I read briefly from this report. I think I have published 
two pages of the report, but I will just refer briefly to: 


The members of the Board— 
referring to the action taken by the Board before that committee— 


The members of the Board declined to testify as to what Colonel Denny said 
at the Board’s meeting on April 23, 1953. The Board members contended they 
were unable to testify because the Board on March 21, 1956, directed the per- 
sons who were in the Board room on April 23, 1953— 


that should be 1956— 


not to testify concerning Member Denny’s statements. 


I might say I was not a member of the Board at that time. Still 
quoting from the report of the Celler committee : 
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In view of the Board's subsequent action to reinstitute its investigation into 
domestic trunkline passenger fares, the committee took no further action in this 
phase of its investigation. Except for this one instance, throughout the com- 


mittee’s investigation— 

This was an investigation of antitrust, Mr. Chairman, as to whether 
this Board was working to prevent monopoly and encouraging com- 
petition— 

the Board and its staff demonstrated wholehearted cooperation in the work 
of the committee. The committee appreciates the Board's cooperation and the 
help extended in its investigation. Had not this cooperation and assistance 
been given by the Board and its staff, the committee’s work undoubtedly would 
have been obstructed and the effectiveness of its investigation impaired. 

The committee recognizes that there are substantial arguments in support 
of the position taken by the Board as to the power of Congress to require mem- 
bers of an independent agency to testify as to conversations that occur dur- 
ing meetings in which the agency acts in its quasi-judicial capacity. 

In summary, Mr. Chairman, the Celler committee recognized “that 
there are substantial arguments in support of the position taken by 
the Board,” the same position that we take today. 

Tt took no action with respect to the refusal of members of the 
Board to testify as to communications between members during meet- 
ings in which the Board was acting in its quasi-judicial capacity in 
coming to its former decision on the general passenger fare investi- 
gation case. 

While the Celler committee report did not specify the “substantial 
arguments in support of the position taken by the Board” in 1956, we 
believe that the same substantial arguments prevail in favor of the 
same position taken by the present Board as to communications be- 
tween Board members during the course of their meetings in the exer- 
cise of their quasi-judicial responsibilities to arrive at an independent 
collective judgment. 

Senator Jackson, chairman of a committee of the Senate which 
recently investigated the Civil Aeronautics Board last year, recently 
appears to have recognized that the Board should be regarded essen- 
tially as a court in regard to its deliberative processes. 

Referring to an Associated Press item, Senator Jackson: 


Jackson, in reply to protests his bill might increase secrecy in Government, 
has written that it is not designed to restrict the publication of decisions of the 
Federal regulatory agencies. But he said a distinction must be drawn “between 
the decision itself (and the reasons therefor) and the decisionmaking process.” 


I am still quoting from Senator Jackson’s statement, as reported : 


“Between the time that public hearings are held on a specific case and the 
release of a final decision, the agency members and their staffs engage in con- 
siderable intraoffice deliberation. Much of the information derived from the 
decisionmaking process has no proper place in the public domain—no more 
proper place than the private memorandums of the clerks and Justices of the Su- 


preme Court.” 

That is a statement, Mr. Chairman, of a chairman of a committee 
which investigated this Board just last year, and I believe is in point. 

As I have said, I am certainly not going to attempt a legal analysis 
of our position. Frankly, as far as I know, there may be no finally 
determinative case at law on all fours with the position we take, be- 
cause as far as I know this precise issue presented in this case has 
never been raised before. 


Copies of the brief prepared by our general counsel on the law have 
been furnished to your committee. 








16 RIGHT OF ACCESS TO CAB FILES 


However, we do believe that there are substantial arguments in 
support of our position which are inherent in the very nature of the 
responsibilities which the Congress has delegated to us in the regula- 
tion of civil aviation, as a quasi-legislative, quasi-judicial independent 
regulatory agency. 

Inherent in the judicial tradition is the concept of fair play. Your 
chief counsel, Dr. Schwartz, emphasized this judicial tradition of the 
regulatory agency in an article published in the American Bar Asso- 
ciation Journal, January 1957, and I quote: 

If administrative agencies, in Chief Justice Hughes’ words, “are to serve the 
purposes for which they are created and endowed with vast powers, they must 
accredit themselves by acting in accordance with the cherished judicial tradition 
embodying the basic concepts of fair play.” 

But “fair play” is not a one-way street. 

Certainly the Congress can expect the CAB to embody the basic 
concepts of fair play, in accordance with the cherished judicial tradi- 
tion. But if the CAB is to act in accordance with such judicial tra- 
dition, fair play would indicate, I believe, that our agency be also 
extended some of the basic concepts of fair play traditionally ex- 
tended to the judiciary. 

Would a committee of Congress ever seek to obtain the personal files 
of a Justice or judge ? 

Would a committee ever demand the notes or oral exchanges between 
judges during a decisional meeting ? 

Would a committee ever require a judge to produce the notes to 
him from his law clerk or personal assistant ? 

One important reason, we believe, for the general recognition of 
the judicial status of our procedure is that the CAB and the other 
agencies here involved must be independent agencies. 

“Dr. Schwartz has put it well when he stated that there are two 
principal questions involved in this investigation: Are these regula- 
tory agencies independent, and do they regulate as Congress intended ? 

Cert tainly there is a clear distinction between the independent judi- 
cial status of the courts, as a branch of the Government, and the inde- 
pendent quasi-judicial status of the regulatory agency such as the 
CAB, 

We claim none of the inherent powers of the judicial branch of the 
Government. Constitutionally, there is no fourth branch of the 
Government. 

The Congress can withdraw from its own agencies such delegated 
powers or quasi-judicial independence as it has created or 1 recognized. 

For example, if the Congress wants to require that members of the 
CAB divulge all of their own internal personal deliberations in 
arriving at decisions to its duly authorized committees or to the 
American public, it may certainly ‘do so. 

Up to now, the Congress has not specifically established this 
requirement. 

However, gentlemen, we submit that the same essential rationale 
that recognizes the immunity or privilege of the judges of our courts 
from divulging their own personal deliberations in order to assure 
the independence of their judgment, is applicable to the same type of 
deliberations by the members of the C NB | in arriving at their inde- 
pendent quasi-judicial judgment. 
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The Congress itself has recognized the judicial nature of the Board’s 
responsibilities i in deciding cases and provided that the membership 
of the Board is appointed by the President, and these appointments 
must be confirmed by the Senate, just as judges are appointed. 

To assure that the collective judgment of its members is nonpartisan, 
CAB is bipartisan with members of both parties represented. Its 
examiners are chosen from civil service, and are completely independ- 
ent in their decisions, the same as referees appointed by the courts. 

In the conduct of its hearings, the Board is governed by rules of 
judicial procedure and evidence prescribed by Congress under the 
Administrative Procedure Act. 

These procedural rules are taken from the structure of our judicial 
process to provide due process of law as required by our courts. 

‘The final determination of cases.is an adjudication or judgment by 
the Board between the claims of contending parties, at lease in adjudi- 
cated cases. 

The trend of legal thinking today is in the direction of even more 
judicialization of the regulatory process, to make these agencies even 
more like courts. 

When this Board arrives at a decision in an adjudicated case, the 
reasons for the decision are fully stated in the opinion signed by the 
Board. 

If any member dissents, he is at liberty to state his reasons for differ- 
ing with the majority. The members of this Board, Mr. Chairman, 
are in complete agreement that each of us is ready at any time to 
discuss a Board opinion or dissent with this committee. 

If this committee has reason to inquire from any one of the members 
of the CAB as to whether he was influenced by any ulterior or im- 
proper considerations in arriving at his own decision on a case, the 
member concerned is certainly ready to answer such inquiries freely 
and fully. And I repeat, gentlemen, I make this statement on behalf 
of the entire Board. 

Most of us will agree, T believe, that the deep-rooted respect given 
the courts of the United States by the American people rests in the 
integrity of the courts. This basic integrity of judgment is secured 
by independence of judgment for each individual judge. He is re- 
moved from outside pressure or influence—public, political, or pri- 

vate—by the very nature of his office. 

When the case has been presented and argued before him, he arrives 
at his own conclusions, influenced in the final st: age of decision only by 
deliberation and consultation with his fellow judges. 

Mr. Chairman, once a congressional committee has, by compulsion, 
probed the personal thought processes of the members of an inde- 
pendent agency, indepe andence of j judgment is destroyed forever. 

Once this independence is gone, the integrity of judgment is lost 
forever. 

In conclusion, Mr. Chairman, we submit that on the record the Civil 
Aeronautics Board has clearly established its readiness to acknow}- 
edge its full responsibility to the United States Congress. 

However the members of this subcommittee may reg rard the Board’s 
position, we believe that you will each agree that we have been candid 
and forthright in an effort to ex (pedite this investigation—not to ob- 
struct or delay it by any dilatory methods. 
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The Board trusts that you will not feel that we have suddenly de- 
parted from our previous excellent record of cooperation, and with- 
ont reason tried to withhold essential information from your 
committee. 

We trust that before you reach any decision on these problems 
which are so vital to the future of the administrative process, that 
vou will obtain the benefit of the viewpoints of other interested agen- 
cies involved in this investigation. 

They, too, may be deeply concerned over the demand of your staff 
for unlimited access to any and all files. 

Mr. Chairman, we stand before you ready to cooperate in any 
way—consistent with our oaths of office. We firmly believe that the 
distinguished members of this subeommittee will understand and re- 
spect our position. 

Mr. Moutper. At this time the Chair will call on each member of 
the subcommittee to interrogate the witness as they desire, and the 
Chair now recognizes the gentleman from California, Mr. Moss. 

Mr. Moss. Mr. Durfee, 1 want to say that I find your statement 
most interesting, but I am more concerned with the specific language 
of staff notice. 333. because, as I read it, it represents far less than 
the cooperation which is directed in the last paragraph of the order, 
where you state that— 


this investigation is of great importance to both the Congress and the Board. 
As an independent regulatory agency created by the Congress, all employees are 
directed to extend their full cooperation. 

You stated there was no desire to slow down or to impede in any 
way the study which has been assigned to this subcommittee by action 
of the Congress itself, 

And yet, in the order, as I interpret it, you have stated quite clearly 
that the CAB will determine the relevancy of the requests of the 
committee. 

You will determine the scope of the investigation or study of the 
committee, and you will impede, because you direct the procedure for 
the handling of the requests which could involve a considerable lapse 
of time between the request reaching the CAB and final determinative 
action by the Board itself. 

I find in reading the staff notice that you readily recognize the 
right of the committee to all information which is now available to 
the public, and beyond that point you start to erect barriers which 
impose the judgment of the Board upon the Congress. 

I think if permitted to stand, these barriers would completely de- 
stroy the freedom of this committee to undertake intelligently the 
assignment given it by Congress, 

I am interested in the fact that there is no citation of law in sup- 
port of the position. You mention that five other independent reg- 
ulatory commissions are interested, and I concur. They are inter- 
ested. 

I am also cognizant of the fact that a number of them in appear- 
ances before another subcommittee stated views which do not agree 
with those of your counsel or the decision of the Board in those cases 
cited in the memorandum of law, as the letter from the Federal Trade 
Commission which, in my judgment, correctly reflects the relation- 
ship of the independent commissions to the Congress. 
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I wonder if you could tell me how you feel it is possible for the 
Congress to undertake the type of study which it has directed this 
subcommittee to make if the CAB determines in all instances the rele- 
vancy of our requests, whether or not the information which you 
have in your files will be made available, and if made available 
whether it will be subject to editing without our knowledge. 

Mr. Durree. Congressman Moss, it is my opinion that the Board 
has not said that it would determine in all instances whether infor- 
mation is to be submitted to this committee. We haven’t said that 
we would determine this. 

We have said, first, as to communications from the White House and 
the State Department concerning international route negotiations, 
that in our opinion we could not supply that information on our own 
initiative. 

We have said that if such files were requested, we would try to get 
clearance, and, Mr. Congressman, we have secured clearance. 

We have an unqualified clearance from the White House, which I 
have just revealed to you, that all of these records and documents to 
which we formerly felt we should have clearance, will be made avail- 
able. 

I repeat, Mr. Congressman, [ do not think in that area the Board 
said “We will determine this.” I think what we said, we felt under 
our understanding of the law, the White House should be given an 
opportunity to determine it, in view of the fact that in that area we 
act as an adviser, we give a decision which is kept confidential, and 
which under the law we are not permitted to publish. 

That decision is sent to the President on a confidential basis under 
a law that prohibits its publication, and we said that until the Presi- 
dent makes the final power of decision, we are merely his advisers. 

We said, Mr. Chairman, that we thought that we ‘offered to ob- 
tain—it was not our final determination in that case. The final de- 
termination would rest with the White House and the White House has 
made a determination that these files were to be made available. 

So, I do not think there is any further question about that. 

Mr. Moss. Mr. Chairman, on that question 

Mr. Durrer. May I finish my answer? There is only one area 
which I want to discuss. 

Mr. Moss. Let us try to isolate them so we can keep them clearly in 
mind. I prefer to deal with this particular point you have just 
discussed. 

Mr. Durrer. Yes, sir. 

Mr. Moss. As I read section 801, it says: 

This section in all decisions by the Board shall be submitted to the President 
before publication thereof. 

Mr. Durrer. Yes, sir. 

Mr. Moss. As I understand your function here is to make a finding 
or a determination, which is then transmitted to the President but is 
not binding upon the President. 

But you have at the time you have made your determination, the 
Board as such has completed its action on the question before it. 

Mr. Durrer. Unless the President sends it back and asks for fur- 
ther action; yes. 

Mr. Moss. Well, then, you have a different matter before you. 

Mr. Durrer. Yes, sir. 
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Mr. Moss. But on that action, you have clearly concluded—— 
Mr. Durrer. Yes. ie 
Mr. Moss (continuing). The role the Board plays in not advising 


the President but in making a determination which he may or may 
not accept ? 


Mr. Durree. Yes, sir. 


Mr. Moss. And as I recall in this field, I think clearly that the sec- 
tion does not bind you to refuse a request from the Congress because the 
President had already spoken on that in a letter from Gerald Morgan 
in reponse to a question last year by Clark Mollenhauf, the President 
indicated that where the final action was taken, it was his feeling that 
it could be made available to the committees of the Congress. 

So, this is not new. But again you still, as the Board, assert the 
right to determine under what conditions you will supply information 


in your files to a committee of the Congress in each of these instances, 
other than the one where you clearly state: 


1. That the “oversight” representative be given full access to all files open 
to the general public, subject to the requirement that no documents be removed 


therefrom by him. 

Now, there is a clear statement of what we can have in that area. 

And then you list No. 2, and there is where you start erecting the very 
effective barriers unless the Congress challenges you. And I think 
if we are to have a pattern of proper congressional investigation and 
study, in order that we better inform ourselves as to the handling of 
our delegated responsibilities, that we could not in good conscience 
permit that doctrine to stand. 

If we leave to each agency of the Government the right to determine 
what we may have and under what conditions, then we have no rights, 
only those which you, by an act of grace, accord us. 

I think that is unthinkable. Whether it is an independent agency 
or an executive agency, and clearly in this instance we are speaking 
of an independent agency and not an executive agency. 

Now, down here under section 2, paragraph (e) 

Mr. Durree. Mr. Congressman, at least I trust that you will agree 
that any area of disagreement as to communications between the 
White House and the Board as presented to this committee has now 
been removed. 

Mr. Moss. I am very pleased to hear that it had been removed. I 
still, however, resent rather strongly the assertion by the Board that 
it has the authority to determine under what conditions this com- 
mittee will receive those communications, because we are charged with 
determining the independence of the agency, whether it is in fact 


independent of influence or domination from without, and this takes 
me down to paragraph (e) : 





Other nonpublic communications between the Board, its members, and its staff 
on the one hand and other departments and agencies of the Government on the 
other will be permitted to be inspected or their contents divulged only upon 


permission from such Department or agency, or, in the event permission is 
refused, upon order of the Board. 


Again we may or may not be permitted, entirely at your discre- 
tion, to examine items of this type which might be highly pertinent 
to the study now underway. 


Do you have any comment on that ? 
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Mr. Durree. I would repeat the comment that I have made, Mr. 
Congressman, that this directive was addressed to our staff and fur- 
nished to Dr. Schwartz in response to his request that we state our 
position, and in that regard we expressed the opinion as contained in 
paragraph (f) to which you refer—or paragraph (e), that there are 
communications between other departments and agencies of the Gov- 
ernment, many of which have been submitted to us on a classified or 
confidential basis, and which we stated that in our opinion we would 
attempt to secure clearance from the other agency involved. 

We stated that in our opinion the other agency involved should 
have at least the opportunity to state whether it had any substantial 
objection to the withholding of these communications, and if it ap- 
peared to this Board, or if it appeared to this committee that there 
were no substantial reason for the other department withholding 
these communications, we were prepared to release them. And we 
established a procedure for clearing this with the other departments 
just as rapidly as possible, and instructed our staff to do it as rapidly 
as possible, as soon as a request was made by your investigating staff. 

Mr. Moss. If a department refuses to clear, then the Board sits in 
judgment on the committee of the Congress and determines whether 
it is appropriate that it should make the information available. 

Mr. Durrrr. I think in this particular field, Mr. Congressman, the 
Board has indicated an intent, and if we have not, I will say it now, 
that as to any other department of the Government, that even if that 
department ‘objected to the basis that this confidential or classi- 
fied information, and providing that it was declassified by an ap- 
propriate representative of your committee, I think that this com- 
mittee could demand that information. 

We have stated that we will give you an indexed, tabulated list, and, 
Mr. Chairman, I am under oath and I want to say right now that not 
one file of this Board has been doctored, to my knowledge, and never 
will be. 

Mr. Moss. I do not think there are any implications that there has 
been doctoring of a file. But I think there is a clear assertion of 
authority to remove from the files that which, in the Commission’s 
judgment, should not be given to the Congress. 

Mr. Durrer. We have ‘said we would remove it, and we said we would 
give you an indexed list of what we proposed to remove, identifying it 
by date, the party from whom it was received, and the nature of the 
communication, whether classified as security, top secret, or whatever 
the classification was; that some of this information is, from the 
Defense Establishment, for example, classified top secret. 

Mr. Moss. Well, now we are talking about top secret matter. That 
is in a little different category than other nonpublic communications 
bet ween the Board, its members. 

Under the classification order, the Executive Order No. 10501, you 
have no authority there. The agency originating the information is 
the only agency which may dec lassify, and if the committee wishes to 
pursue it, it should then contact the agency originating the classi- 
fication. 

There we have a different problem, and one which I certainly ap- 
preciate, and I do not think the responsibility should be placed on 


you for that type of information. 
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But this is far more inclusive than just the field of information 
classified under the security order. Is it not much broader than that, 
Mr. Doerfer? The language is 

Mr. Durrer. Congressman, I might say, for the record, that for- 
tunately for Mr. Doerfer and unfortunately for me, I am Mr. Durfee. 

Mr. Moss. Lapologize. I doapologize. 

But it is broader, is it not ? 

Mr. Dourrere. Sir? 

Mr. Moss. It is broader than just the classified information ? 

Mr. Durrer. Yes,sir. Definitely. 

Mr. Moss. I am reminded of the fact you probably are promising 
us a good, rich diet, but you intend to supervise it. 

Mr. Durrer. Sir? 

Mr. Moss. I say, I am reminded of the fact you are promising us a 
good, rich diet, but you intend to supervise it. 

Mr. Durree. We intend to supervise, sir, our staff to the degree we 
have stated. 

Mr. Moss. Well, in this case, we will say it is the staff dietitians 
who will determine what we will have and what we will not have. 
Is that not the essence of staff notice No. 333 ? 

Mr. Durree. I think, sir, in the entire area we have been discussing, 
we will not determine what diet the staff will furnish. I think that 
other agencies or departments of Government, with reference to classi- 
fied materials, will determine that with your committee. 

I think as to other communications—— 

Mr. Moss. We have stipulated there is a difference. 

Mr. Durrer. We have suggested that we think in the orderly proc- 
ess of an investigation like this, it is not obstruction or not an arbi- 
trary attitude to propose that clearance be obtained from the other 
department involved. 

We have certainly assured your investigators that we would do all 
that we could to obtain such clearance immediately upon request. 

Mr. Moss. Now we go down here—I wanted to make it quite clear, 
again, that to bring the security question in here—— 

Mr. Durree. Yes. 

Mr. Moss. Is not, in my judgment, relevant, because you have very 
definite requirements there, and I do not think the committee properly 
should look to you to declassify material which, under the Executive 
order, only the originating authority has the right to declassify. 

But in this other field of information, I think we have an entirely 
different problem. 

Under 5 here— 


That the representative not be permitted to inspect at will nonpublic or internal 
files in either pending or closed cases. 





What can we expect in those cases ? 

Mr. Durrer. Excuse me, Mr. Congressman. To what section are 
vou referring ? 

Mr. Moss: Five. 

Mr. Durrer. What is that ? 

Mr. Moss. Five. 

Mr. Durrer. I think it is agreed that you are not asking for inspec- 
tion of pending cases. 
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As to closed cases, we have said, we have already stated, that as to 
internal staff memorandums from our staff to the Board, it all being 
closed cases, this Board, in which this Board has consistently taken 
the position with prior committees of the Congress that this would 
be furnished on a specific request from the chairman of the committee 
for a specific file on a confidential basis, we have issued instructions to 
our staff that in any case in which there are internal staff memoran- 
duis to the Board, upon request of this committee’s investigators, 
your investigators, that this be released. 

Now, that is something that we have issued specific instructions to 
our staff on, and up to now I will say has at least been accompanied 
by a great deal more restrictions than are attached to it today, and 

Mr. Moss. Well, we go back again to the fact that you will deter- 
mine what we will see. 

I have been hearing for some 214 years the matter of internal papers 
and internal and staff papers, and I have never succeeded in getting a 
definition sufficiently definitive to have any meaning. 

I wonder if you could give us a precise definition of what you mean. 

Mr. Durrez. Our General Counsel advises me that, Mr. Congress- 
man, perhaps I did not have a very clear definition myself; that an 
file which is not a public file is considered by the Board as an Frat | 
nonpublic file. 

Mr. Moss. In other words, we get back to my original statement 
that you have generously accorded us full right to inspect everything 
without limitation which is publicly available. Beyond that, you 
interpose barriers, your judgment over ours, your determination as 
to the relevancy of our requests. 

But, in all instances, you assert the right of the Board to spoon- 
feed this committee if that is its decision. 

Mr. Durrer. Well, Mr. Congressman, we have removed a barrier 
which I spoke of as to internal staff memorandums, which is now in an 
internal, nonpublic file. 

And may I say, Mr. Congressman, that that constitutes a very sub- 
stantial bulk of the nonpublic, internal files. It represents the work- 
ing papers between the staff and its own Board. It represents what 
the staff has said to us and what we have said to the staff. It repre- 
sents a very substantial part or portion of the nonpublic, internal files 
which has now been teleasdd to this committee without restriction, 
except that we have requested that it be treated as confidential. 

Secondly 

Mr. Moss. Let me understand you. You say all of this information 
is now released to this committee without restriction excepting it be 
treated as confidential. 

Mr. Durree. I am specifically referring now as to the staff memo- 
randums, the memorandums between the staff and the Board and the 
Board and the staff, which up to now—which is in the nonpublic, in- 
ternal files of the Board and, as I said, has never, up to now, been di- 
vulged to a committee without a specific request for a specific file from 
the chairman of the committee, and then with the request that it be 
treated on a confidential basis. 

T believe, sir, that in that action, we have removed—TI do not believe, 
sir, that it can be said that with the exception of public files, we have 
said that we will decide. By this action we have removed, I would 
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say, well, in volume or in content, I would say a very, very substantial 
portion of any restriction whatever on our internal, nonpublic files. 

Mr. Moss. Well now, what is your policy on your internal, nonpublic 
files in responding to the requests of this committee for information ¢ 
I seem to late sensed some confusion, and I ask: What is the policy 
on the internal, nonpublic—and I think I use your words there— 
files in making them available to this committee ? 

Mr. Durrer. The policy, as I—in the first place, Mr. Congressman, 
if you have sensed any confusion, it is due to the fact I was trying to 
listen to you and to my General Counsel at the same time. That isa 
little confusing. 

Mr. Moss. That is always difficult. 

Mr. Durree. Other than that, I am not confused yet. 

Mr. Moss. I did not indicate whether I was confused. I merely 
indicated that I sensed confusion. 

Mr. Durree. As to the nonpublic, internal files, it is the policy 
of the Board (1) the internal staff memorandums from the Board to 
the staff, from the staff to the Board, will be made available on request 
from your investigators and promptly furnished, as we have said, we 
would urge on a confidential basis. And that is a great majority of 
it, at least the bulk of the files, the nonpublic, internal files, on which 
there is no restriction whatever. 

(2) As to executive, as to communications with the White House, 
as to 801 and 802 cases, which are in the internal, nonpublic files of 
the Board, that, whatever restriction has been there due to our desire 
to secure White House clearance before releasing it, that has been 
removed and is now available to this committee, the entire file. 

(3) As to files containing communications from other agencies of 
the Government, however they may be classified, it is the position of 
this Board that before your investigator, if there are such communi- 
cations in such an internal, nonpublic file of the Board, that before 
the investigator is given unlimited actess to the file, to go through it 
at will, that those communications be removed by the designated staff 
representative; that when they are removed, they be indexed and iden- 
tified, and your investigator be furnished with a list of the documents 
that have been removed; that we promptly, if then we are asked that 
we get these, we will promptly request clearance from the other 
department of the Government. 

If clearance is refused, either, I believe it is the intention of the 
Board, that we would bring this matter before this committee or be- 
fore your investigator that clearance had been refused, and this com- 
mittee, if-this committee directed us to release these communications, 
the Board would release them. 

Mr. Moss. You would not, of course, under those conditions, release 
the security classified, because you would be without authority ? 

Mr. Durrer. No, sir. 

Mr. Moss. But the other material you would then release ? 

Mr. Durrer. Yes, sir. 

Mr. Moss. I think it is important that we maintain that difference 
as to the two categories under discussion. 

Mr. Durrer. May I add, Mr. Congressman, that I do not know in 
percentage of volume or bulk, but I would say in percentage of volume 
under the proposal that I have stated, that as to what would be re- 
leased to your investigators, either without restriction or at least 
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with a request for prior clearance from another department, that at 
the present time there will be available to your committee a percentage 
of these files which is just about the same as the percentage of Ivory 
soap, 99.44 percent. : ee 

Mr. Moss. Of course, being a rather curious individual, I become 
interested in the other thirty-six and one-hundredths of 1 percent. 

Mr. Durree. As to that, sir, you will have an index, identified 
list. 

Mr. Moss. We can discuss that sort of in an abstract discussion, 
the other thirty-four one-hundredths of 1 percent, and we may then 
resolve the question on just specific items; is that the point ? 

Mr. Durree. Weil, in the abstract—do you want to discuss in the 
abstract the- 

Mr. Moss. We have a list now. 

Mr. Durrer. The fifty-six one-hundrecths of 1 percent? 

Mr. Moss. Yes. I say being a curious person, I naturally want 
to know what is in that thirty-four one-hundredths of 1 percent. 

Mr. O'Hara. Your arithmetic is bad. 

Mr. Moss. Fifty-six hundredths. 

Mr. Durrer. If there is no objection from the other agency in- 
volved, speaking now of the nonpublic, internal files of the Board— 
I am not speaking of Board members’ files—the Board’s nonpublic, 
internal files, 1 would say it would be 100 percent. 

Mr. Moss. Then we are just discussing the materials which you 
would temporarily abstract from the files for the purpose of getting 
the reaction of the agency which originated the material. 

Mr. Durrer. Yes, sir. 

Mr. Moss. Those are all the questions I have. 

Mr. Movutper. The Chair recognizes the gentleman from Minnesota, 
Mr. O'Hara. 

Mr. O'Hara. Mr. Chairman, I think the examination by my col- 
league, Mr. Moss, has eliminated some of my questions, but I was 
trying to boil down, Mr. Durfee, as far as possible, just where we 
had any difference. 

Now, as I assume, following up Mr. Moss’ questions, the only thing 
to which you feel the committee is not entitled are the personal files, 
really, of the Board members themselves; is that correct ? 

Mr. Durrer. Yes, sir. 

Mr. O’Hara, The personal memorandums in your own files, per- 
sonal files. 

Mr. Durrer. Yes, sir. 

Mr. O’Hara. My question assumes that each Board member has his 
own files on each particular case. Is that correct? 

Mr. Durrer. That is correct; yes, sir. 

Mr. O'Hara. And that is the same as any judge has in his own 
office, he keeps his own files, and not in the public files where the 
case are filed in the court; is that correct ? 

Mr. Durrer. I believe it is; yes, sir. 

_Mr, O’Hara. And you take the position that that, and the discus- 
sion that goes on between the members of the Board, is privileged 
and of a quasi-judicial nature, and is not subject to investigation; is 
that correct ? 

Mr. Durrer. Yes, sir, with the—I would extend that a little. We 
believe that—each one member of the Board has a personal assist- 
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ant, whom he is permitted to appoint, apart from any civil-service 
consideration. He picks his own man. He does not have to have any 
civil-service status, It is his personal assistant. 

It is our position that that personal assistant is in the identical 
position as a law clerk to a judge of a court. We submit, we urge, 
that this committee consider in in that status, and that communica- 
tions from the Board member’s personal assistant to the Board, to 
his own member, or from the member to him, should be treated the 
same as communications between a law clerk and a judge. 

Mr. O’Hara. Now, as I understood, when Dr. Schwartz and Mr. 
Wachtell from the staff were there, they made a specific request for 
all records, all documents, and all information pertaining to your 
Board ; is that correct, in a general way ? 

Mr. Durrer. That is correct; yes, sir. 

Mr. O’Hara, Was there any exception made whatsoever as to the 
classified defense information in the files? 

Mr, Durreer. I believe that in talkin 

Mr. O'Hara. You did refer to that in your statement, and I noticed 
that you said that Dr. Schwartz did subsequently revise his request. 

Mr. Durrez. I believe, sir 

Mr. O’Hara. The point I am trying to be specific about is, what 
is the area of difference between the staff ? 

Mr. Durrer. I am very glad to have this opportunity to find out, 
myself, what is the area. After I had my—during the conference, 
the last conference I had with Dr. Schwartz, after he had said he 
wanted access to all files and all materials, he stated at our conference 
that he was not going to ask for access to our files, our files on inter- 
national air negotiations with other countries, which we negotiate 
with the State Department. 

He stated that, I believe, that he was not going to ask for files 
on pending cases, very properly so, which were in the decisional 
process. 

Mr. Hesetron. Which were what? 

Mr. Durrer. Were in the decisional process, a pending case that 
hasn’t been decided. 

But I must say, sir, what has been confusing about this is that 
following that, 1 received a letter from the chairman of this com- 
mittee, again reiterating a request for all documents, all files, or for 
unlimited access. And, for myself, I do say that I hope at the con- 
clusion of this hearing the ground rules are clearly spelled out by this 
committee. 

We have tried to spell them out clearly and unmistakably. I submit, 
Mr. Chairman, we have done it in a spirit of candor and honesty. 
We haven’t tried to be evasive or dilatory with this committee. 

You asked us for a statement, your investigator asked us for a 
statement of position, and we gave it to him. 

Mr. O’Hara. That is all, Mr. Chairman. 

Mr. Movurper. The Chair recognizes Mr. Hale, of Maine. 

Mr. Hatz. Mr. Durfee, I-have never seen any of these documents 
until today, and I am using the expression “these documents,” to 
refer first to the printed memorandum of law on the right of access 
“by the Special Subcommittee on Législative Oversight to the Civil 
Aeronautics Board’s files and records prepared by the chief counsel 
for the committee, Mr, Schwartz, and second to the memorandum of 
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the Civil Aeronautics Board dated October 16, 1957, which was pre- 
pared by your General Counsel, in support of order 333 dated Sep- 
tember 30, 1957. Both of these documents are obviously prepared 
by highly competent people, and with great ability. 

My colleague, Mr. Heselton, says that your memorandum dated 
October 16, 1957, which was a report on order 333, is not in the 
record; and I think, Mr. Chairman, it should be in the record. 

Mr. O’Hara. Mr. Stone, the General Counsel, I assume will 
testify. 

Mr. Movutper. Does he wish to appear and testify ? 

Mr. Stone. Mr. Chairman, I was invited to attend along with 
the Board members, and I am not particularly anxious to testify. 
I am at the disposal of the committee. 

Mr. Hare. Mr. Chairman, whether he testifies or not, it seems to 
me this brief, in the nature of a brief, should be in the record. 

I take it Mr. Schwartz’s memorandum is in the record. 

(The memorandum of law referred to was printed as a separate 
pamphlet and does not appear in this volume.) 

Mr. Mourtper. Without objection, it will be inserted in the record. 

Mr. Hesetron. I think Chairman Durfee referred to this memo- 
randum in his statement, and I think it ought to be in the record. 

Mr. Movunper. Without objection, it is so ordered. That is the 
statement by Mr. Stone, the General Counsel. The document will 
be admitted for printing in the record. 

(The document referred to follows :) 


Civit AERONAUTICS Boarp, 
Washington, D. C., October 16, 1957. 
Hon. Morgan M. MouLper. 

Chairman, Special Committee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, United States House of Represent- 
atives, Washington, D. C. 

DEAR CONGRESSMAN MovuLper: This is in reference to your letter of October 
4, 1957, requesting the Board and its General Counsel to appear before the Spe- 
cial Subcommittee on Legislative Oversight on Thursday, October 17, 1957, 
and to the request by members of your staff that copies of any prepared state- 
ments be furnished to the subcommittee in advance of the hearing. 

There is attached a copy of a legal memorandum prepared by me relating to 
Civil Aeronautics Board Staff Notice No. 333, which will serve as a prepared 
statement on my part. 

Very truly yours, 
FRANKLIN M. Stone, General Counsel. 


MEMORANDUM 


OFFICE OF THE GENERAL COUNSEL, 


October 16, 1957. 
To: The Board. 


From: The General Counsel. 
Subject: Staff notice No. 333, dated September 30, 1957. 


The Board has been requested, together with its General Counsel, to appear 
at a public hearing to be held on October 17, 1957, by the Special Subcommittee 
on Legislative Oversight of the Committee on Interstate and Foreign Commerce 
and there “to show cause why representatives of the subcommittee should not be 
afforded full and unhampered access to all board files and records in pursuance 
of the investigation authorized by House Resolutions 99 and 152 as amended, 
85th Congress.” The purposes of staff notice No. 333, to govern the staff in its 
day-to-day relationships with the representative of the subcommittee assigned 
to the Board and to specify the procedures for obtaining clearances for access 
to materials which the staff is not at liberty to disclose, have heretofore been 
explained to the subcommittee by the Board’s letter of October 10, 1957. This 
memorandum is submitted to confirm the views heretofore expressed in regard 
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to the legal bases for staff notice No. 333. For purposes of clarity, certain 
general propositions and considerations are first set forth, followed by a section- 
by-section analysis of the staff notice and a documentation of my legal position 
with respect to each provision. 


I. GENERAL CONSIDERATIONS 


Historically, three major areas of legal problems have been involved in relation 
to requests for nonpublic information and documents from a department or 
agency of the Government by a congressional committee. These are (1) the so- 
ealled executive communications or privilege doctrine and the extent of its 
application to the particular agency involved; (2) the express or implied statu- 
tory authority or privileges governing disclosure which have been conferred upon 
the agency by the entire Congress, and (3) the nature of the authority which 
the committee asserts as sufficient to override any power or privilege to with- 
hold which may exist under items (1) and (2). 


A. The executive communications or privilege doctrine and the relationship of 
the Board to the executive branch of the Government 


Ever since the administration of President Washington, there has been asserted 
a prerogative in the Chief Executive, or by his subordinates acting for him, to 
decline to provide information to a legislative committee the disclosure of which 
he considers would not be in the public interest. In general, it may be stated 
that this prerogative rests upon the view that, under the Constitution, “the 
executive power shall be vested in a President” (art. II, sec. 1) who, inter alia, 
“shall take care that the laws be faithfully executed” (art. II, sec. 3), and that 
the Legislature, a coordinate branch of Government, may not infringe upon the 
constitutional powers of the executive branch by requiring the disclosure of 
matters which, in the judgment of the executive, would be contrary to the 
public interest for various reasons, including the impeding of its functioning. 
To permit such encroachment, the argument runs, would be contrary to the 
separation-of-powers theory on which our Government is established. The 
latest general expression of this view is contained in the well-known letter of 
May 17, 1954, from the President to the Secretary of Defense’ directing defense 
officials not to testify before a Senate subcommittee as to certain communica- 
tions between persons in the executive branch. That letter has an an attach- 
ment a memorandum from the Attorney General to the President wherein 
there are listed numerous instances of refusals to provide information in 
various areas to the Congress or its committees, certain of which are herein- 
after mentioned.’ 

Congressional sources on the other hand have asserted from time to time that 
the executive branch has no such prerogative or privilege, and that the Congress 
generally or a particular committee is entitled to all information which it re- 
quests, either in furtherance of a legislative purpose or because of a right of 
general supervision and control over the operations of the entire Government.® 
There seems little point in attempting to set forth here the various arguments 
and authorities relied upon in this historic debate. There is no judicial prece- 
dent which solves the matter, a fact conceded on occasion by the proponents 
of the congressional view. (See 8S. Doc. No. 99, p. 20.) The short of the matter 


1 Reproduced at pp. 546-552 of the House of Representatives’ publication of November 
1, 19535, by the Committee on Government Operations, entitled “Replies From Federal 
Agencies to Questionnaire Submitted by the Special Subcommittee on Government 
information.” 

? Examples of withho!ding also are set forth in the brief submitted by the Department 
of Justice to the Moss subcommittee. 

® See, e. g., Congressional Power of. Investigation,’ S. Doc. No. 99, 83d Cong., 2d sess., 
and the various references listed at p. 20 thereof in support of what may be termed both 
the “Presidential’’ and “congressional” views ; “The Right of Congress to Obtain Information 
From the Executive and From Other Agencies of the Federal Government,” a study by the 
eb of the Committee on Government Operations of the House of Representatives, May 3, 
1956. 
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is that, throughout the years, the executive branch has successfully asserted 
the prerogative which it claims.* 

The status of the regulatory agencies as a part of the executive branch is 
not clear, and the Congress in the Legislative Reorganization Act of 1946 ap- 
pears to have characterized and regarded the agencies as being “in the execu- 
tive braneh of the Government.”’*® The Board’s status is even more uncertain 
than most of the other regulatory agencies in terms of either organizational 
structure or functions. Although initially not located within any executive 
department, under Reorganization Plan IV of 1940 (54 Stat. 1234), the Board 
was placed within the framework of the Department of Commerce and, together 
with the Administrator of Civil Aeronautics, the two agencies now “constitute 
the Civil Aeronautics Authority within the Department of Commerce: Provided, 
That the Civil Aeronautics Board shall exercise its functions of rulemaking 
(including the prescription of rules, regulations, and standards), adjudication, 
and investigation independently of the Secretary of Commerce: Provided fur- 
ther, That the budgeting, accounting, personnel, procurement, and related routine 
management functions of the Civil Aeronautics Board shall be performed under 
the direction and supervision of the Secretary of Commerce through such facil- 
ities as he shall designate or establish.” Also, the Board’s actions with respect 
to overseas and foreign air transportation are subject to the approval of the 


‘The cases most strongly relied upon by the proponents of the congressional view are 
McGrain v. Daugherty, 273 U. S. 135 (1927), and Watkins v. United States, 354 U. S. 
178 (1957). In MeGrain, it was held that the Senate could compel testimony by a private 
individual relating to an investigation into the administration of the Department of Justice 
(concerning the Teapot Dome matter), the Court finding that the investigation was for a 
legislative purpose in that “the functions. of the Department of Justice” are “subject to 
regulation by congressional legislation’? and maintained by congressional appropriations 
(278 U. S. at p. 178). But the case did not involve disclosure by a Government official, 
the information sought of the witness was of private financial transactions, and further 
there were ‘“‘specific instances of alleged neglect” recited in the resolution directing the 
investigation (2738 U.S. at p. 177). 

In Watkins, a conviction for contempt of Congress was set aside because the petitioner 
had not been accorded a fair opportunity to determine whether he was within his rivhts 
in refusing to answer certain questions relating to persons who had been affiliated with the 
Communits movement. The Court stated that the congressional power of investigation, 
though broad, was not unlimited, and did not extend to the exposure of private affairs of 
individuals without justification in terms of the functions of Congress. The Court stated, 
however (354 U. S. at p. 200) that “[wle are not concerned with the power of the 
Congress to inquire into and publicize corruption, maladministration, or inefficiency in the 
agencies of the Government. * * * From the earliest times in its history, the Congress 
has assiduously performed an ‘informing function’ of this nature.” The opinion also states 
(354 U. S. at p. 187) that the investigative power “encompasses inquiries concerning the 
administration of existing laws as well as proposed or possibly needed statutes * * *. 
It comprehends probes into departments of the Federal Government to expose corruption, 
inefficiency, or waste.” 

Those who assert that no executive privilege exists as against the Congress generally 
contend that there is no explicit statutory or constitutional authority for the privilege, 
and that such judicial decisions and statutory provisions as are relied upon do not support 
a privilege in that they relate to persons other than to the Congress. It is said that the 
executive branch has no inherent power to withhold, and in any event the power of the 
Congress to investigate (itself inherent) is the stronger and overriding one. In practice, 
this argument not infrequently assumes the answer to the very problem in controversy 
through assertions that, since no statutory authority is cited specifically authorizing a 
withholding from Congress, the duty to disclose necessarily must exist. 

Also of interest in this connection is the following excerpt from a paper inserted in the 
Congressional Record by Senator Knowland on July 26, 1955 (101 Congressional Record 
9876), entitled “The Power of Congress to Request Testimony, Papers, and Documents 
From the Executive Branch” : 

“The President may direct heads of executive departments to withhold confidential 
information from congressional committees, in the pub‘ic interest, and Congress cannot 
coerce such officials into disclosing such information. Exceptions to this preposition exist 
in cases where circumstances strongly point to wrongdoing of specific department officials 
(as in the Teapot Dome case), or when wholesale corruption is involved.” 

5 Sec. 136 of that act (2 U. S. C. 190d), the apparent source of the Oversight Commit- 
tee’s authority. provides : 

“To assist the Congress in appraising the administration of the laws and in develoning 
such amendments or related legislation as it may deem necessary, each standing committee 
of the Senate and the House of Representatives shall exercise continuous watchfulness of 
the execution by the administrative agencies concerned of any laws, the subject matter of 
which is within the jurisdiction of such committee; and, for that purpose. shall studv all 
pertinent reports and data submitted to the Congress by the agencies in the executive 
branch of the Government.” (Emphasis added.) 

The subject of the agencies’ status as a part of the executive branch is discnssed and 
recognized to be uncertain at pp. 3 to 6 of the May 3, 1956, staff study of the Committee 
on Government Onerations, with the suggestion that the “terminology used by the Con- 
gress to défine ‘Féderal agency’ and dts counterpart or companion words should be 
improved” (p. 5). 
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President pursuant to section 801 of the Civil Aeronauties Act (49 U. 8. C. 601). 
The Supreme Court has held that the Board’s role is that of an adviser to the 
President, and that the President has power to direct action by the Board 
in these areas (OC. é& 8S. Air Lines v. Waterman Corp., 333 U. 8. 103). Further, 
section 802 (49 U. S. C. 602) provides for advice and consultation between the 
Board and the Secretary of State in relation to the negotiation of agreements 
with foreign governments respecting air routes and services. 

While it may be argued that, because of Reorganization Plan No. 4, the Board 
constitutes a part of the executive branch for all purposes, the Board in the 
past, correctly we believe, has followed the “functional approach” in determin- 
ing whether to regard itself as a part of the executive branch or as an inde- 
pendent agency. On this functional basis, it seems plain that, in its relation- 
ships with the President and other departments and agencies in sections 801 
and 802 matters, the Board acts as a part of the executive branch. It perhaps 
may also be regarded as occupying this status in relation to budgetary and 
personnel matters, and compliance and enforcement ones (including investi- 
gations in relation thereto). However, as to its general rulemaking and adjudi- 
catory functions, the Board has regarded itself as a body independent of both 
the Executive and the Congress in relation to the discharging of its functions. 
In other words, in the language of the Supreme Court (Humphrey’s Haecutor 
v. U. S., 295 U. S. 602, 625, 626) “independent of Executive authority, except in 
its selection, and free to exercise its judgment without the leave or hindrance 
of any other official or any department of the Government.” This view, as it 
relates to the Board, is strengthened by the reference to the Humphreys’ deci- 
sion in C. & 8S. Air Lines vy. Waterman Corp. (333 U. 8. 103, 108, 109), wherein 
the Court distinguished between the Board’s function in relation to section 801 
matters and those not requiring approval by the President. 

The instances in which the Executive prerogative of withholding information 
from the Congress has been exercised include such matters as communications 
between the President and other executive officials, investigative reports, and 
personnel records. The May 1, 1954, letter to the Secretary of Defense (cited 
supra, p. 3) directed nondisclosure of certain conversations at a meeting of 
executive officers held in the Office of the Attorney General. The President’s 
letter stated : 

“Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising with 
each other on official matters, and because it is not in the public interest that any 
of their conversations or communications, or any document or reproductions, con- 
cerning such advice be disclosed, you will instruct employees of your Department 
that in all their appearances before the subcommittee of the Senate Committee 
on Government Operations regarding the inquiry now before it they are not to 
testify to any such conversations or communications or to produce any such docu- 
ments or reproductions.” * 

Subsequently, by a letter dated July 12, 1955, to the Chairman of the Securi- 
ties and Exchange Commission,* Attorney General Brownell advised that the 
Commission need not release certain information to a Senate subcommittee relat- 
ing to matters then pending before the agency in its quasi-judicial capacity, 
stating, “I agree that it would not be consistent with the orderly conduct of the 
administrative processes of your agency to subject to concurrent congréssional 


® The following instances are illustrative only 

1. Letters and communications between the. President and other officials: George Wash- 
ington, 1796, instructions to United States Minister. Andrew Jackson, 1833. paper to his 
department heads. Herbert Hoover, 1930, correspondence regarding London Naval Treaty. 
Franklin D. Roosevelt, 1943, correspondence between President and Director of the Bureau 
of the Budget. Dwight Eisenhower, 1954, communications between employees of executive 
departments. 

Investigative reports: Thomas Jefferson, 1807, names of informers in Burr investiga- 
tion. John Tyler, 1843. investigation of fraud practiced on Cherokee Indians. Herbert 
Hoover, 1932, investigation of importation of ammonium sulfate. Franklin D. Roose- 
velt, 1941, Federal Bureau of Investigation reports. Harry Truman, 1945, files and 
written materials on Pearl Harbor incident; 1948, loyalty of the Director of the Bureau 
of Standards. 

3. Personnel matters: James Monroe, 1825, conduct of naval officers. Andrew Jackson, 
1835, charges against Surveyor General; 1837. list of appointees, John Tyler, 1842, names 
of persons having applied for offices. Rutherford Hayes, 1877, nomination of collector 
of port of New York. Grover Cleveland, 1886, discharge of officials. Harry Truman, 
1947, applications for positions. 

; 7 ea letter, of course, is not directed to the Board, and is cited only for the reasoning 
nvolve 

‘ee at pp. 378-379 of hearings before the ee on the Judiciary, 
U. 8S. Senate, 84th Cong., 1st sess., Dixon-Yates contract, pt. I 
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review the manner in which the Commission is discharging its quasi-judicial 
functions on any pending application.” The letter went on to state: 

“With regard to your statement that the Commission is bound to respect the 
privileged and confidential nature of communications within the executive branch 
of the Government on the principles as set forth in the President’s letter of May 
17, 1954, to the Secretary of Defense, I concur. Any communication within the 
Securities and Exchange Commission among Commissioners or the Commissioners 
and employees is privileged and need not be disclosed outside of the agency. 
Likewise, any communication from others in the executive branch to members 
of the Commission or its employees with respect to administrative matters comes 
within the purview of the President’s letter of May 17, 1954.” 

Translating these various matters into terms of the instant problem, it is be- 
lieved that the Board validly may, on behalf of the President and subject to his 
desires, withhold disclosure as to those matters which fall within the category 
of executive functions until such time as a determination has been made and 
communicated to the Board by the executive branch with respect to disclosure. 
These matters clearly include communications in the section 801 and 802 fields. 
The Board has gone no further in these areas as to closed proceedings than to 
determine that it should withhold such communications until such time as appro- 
priate other officials determine whether they should be released. Similarly, and 
in relation to intergovernmental communications in other areas, the Board has 
determined to withhold only until there is opportunity to procure authorization 
for release or for consideration by the Board of the nature of the documents so 
that it may determine what its proper action should be. Apart from statutory 
provisions and other considerations hereinafter adverted to, this is believed to 
be no more than in accordance with orderly administration and normal courtesy. 
Moreover, the Board is in the unfortunate position of being in the twilight zone 
regarding its status. It cannot disregard what it considers its position to be; 
i. e., both a part of the executive branch and an independent agency, depending 
on the function involved, and it necessarily must be guided by the traditions and 
principles applicable to executive action in those fields wherein the matter is 
believed to fall within that category. 

Also, it seems plain enough that the Board is not at liberty to ignore out- 
standing or future Executive orders relating to the disclosure of security classi- 
fied and personnel information, and the like. Rather, the Board must act in 
these matters in accordance with the established guidelines. In these fields, as 
well as in the sections 801 and 802 areas in relation to closed matters, the Board 
is largely in the position of a stakeholder of information which is supplied by 
and belongs to the executive branch, and it is to that source that recourse should 
be had if there is a refusal to permit disclosure. 

As to communications and information relating to pending matters, Board 
internal communications, and details of the deliberative process, different con- 
siderations are involved. It is not clear whether the Attorney General’s letter 
to the Securities and Exchange Commission (supra, p. 8) rests on the view that 
such matters are covered by the executive privilege, by statutory authority 
or privilege conferred by the entire Congress, or as otherwise beyond the appro- 
priate area of inquiry by the Congress. I prefer to rest the Board’s authority 
for these portions of the staff notice on grounds discussed hereinafter of 
statutory authority and “judicial” privilege, and on the additional view that, 
as to pending matters, the Congress did not contemplate or intend that its 


committees should participate in, or administer, the day-to-day activities of an 
agency such as the Board. 


B. The statutory authority and privileges against disclosure which have been 
conferred upon the Board by the entire Congress 

There are specific provisions both in the Civil Aeronautics Act and elsewhere 
which govern the disclosure by the Board of certain types of information. Thus, 
section 1104 of the Civil Aeronautics Act (49 U. S. C. 674) provides that the 
Board may withhold from disclosure records containing secret information 
affecting national defense, and such information the disclosure of which would 
adversely affect the interests of private persons and is not required in the 
interest of the public. Section 1001 (49 U. S. C. 641) also permits the Board 
to withhold its “proceedings” where it “determines that secrecy is requisite on 
grounds of national defense.” Section 902 (f) (49 U. S. C. 622 (f)) makes it 
unlawful for a Board member or Board employee to disclose information ascer- 
tained during the course of examinations of accounts, records, and memorandums 
of air carriers or information which is withheld from disclosure under section 
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1104, except as directed by the Board or a court. Section 1905 of title 18 of the 
United States Code also makes criminal the disclosure of information obtained in 
the course of official duties relating to “trade secrets, processes, operations * * * 
confidential statistical data * * *,’ and the like except as “authorized by law.” 

It is believed that the Board may, pursuant to these statutory provisions, 
withhold from a congressional committee information falling within their terms. 
This is not to say that Congress could not change these provisions, but simply 
that they constitute grants of authority by the entire Congress which, until 
altered, are binding on all persons, including subdivisions of the Congress. 
However, the Board also may lawfully divulge such information to congressional 
committees. The Attorney General has ruled in relation to title 18, United 
States Code, section 1905 that the Federal Communications Commission may 
make information falling within that section available to a congressional com- 
mittee, but that it is not mandatorily required to do so,’ and there appears to be 
no reason why this ruling is not equally applicable to the Board. Further, we 
assume that little question can arise as to the propriety of withholding such 
information until such time as the Board has had opportunity to consider 
whether it should be released. Again, this is no more than is required by the 
statutes and by good management.” 

Section 205 (a) of the Civil Aeronautics Act provides (49 U. 8. C. 425 (a)): 
“The Board is authorized to perform such acts, to conduct such oe éstigations, to 
issue and amend such orders, and to make and amend such general or special 
rules, regulations, and procedure, pursuant to and consistent with the provisions 
of this Act, as it shall deem necessary to carry out such provisions and to exer- 
cise and perform its powers and duties under this Act.” 

This provision authorizes the Board to promulgate regulations and establish 
procedures governing the safekeeping and disclosure of internal files which do 
not fall within the category of public records (Appeal of Securities and Exchange 
Commission and Wiiliam H. Timbers, 226 F. 2d 501 (C. A. 6, 1955): Universal 
Airlines v. Eastern Air Lines, 188 F. 2d 993 (C. A. D. C., 1951)). Apart from 
the question of ultimate disclosure, this provision, again the act of the entire 
Congress, certainly permits the Board to govern the manner in which its files 
are to be inspected. Further, when considered in the light of the Board’s overall 
duties and responsibilities, section 205 (a) is believed to permit the withholding 
of those limited items of information which would preclude its effective func- 
tioning or the revelation of which would be inconsistent with the Board’s status 
and duties fixed by the entire Congress.” 

The legislative history of the Civil Aeronautics Act shows that “[i]n the exer- 
cise of its quasi-legislative, or so-called quasi-judicial functions, * * *, the 
agency would sit as an administrative court * * *.”** This same purpose that 
the Board act much in the manner of a court is reflected by the provisions of the 
act (sec. 201, 49 U. 8. C. 421) and under general case law which requires a multi- 
member tribunal such as the Board to act as a single unit after opportunity 
for deliberation and debate among the members. The purpose is further evi- 
denced and carried forward by the provisions of the Administrative Procedure 
Act, which show a congressional intent that administrative proceedings be con- 
ducted insofar as may be under the traditional judicial standards of fair play 
and due process. Only recently, the report of the Celler committee has expressed 
approval of the Board's “principles of practice” (Reg. Ser. No. PR-10) which 
make applicable to Board proceedings certain standards governing the proceed- 
ings of judicial bodies.“ Similarly, Senator Jackson recently appears to have 
recognized that the Board should be regarded essentially as a court in relation 
to its deliberative processes. The Associated Press, under date of September 4, 
1957, carried the following statement by him with respect to his bill to make 


9 Unpublished letter of June 15, 1955, from the Attorney General to the President. 
It also is to be borne in mind that there is room for different views between the 
members of a committee and its professional staff concerning the desirability of obtaining 
particular items of information, that the inspection problem here relates primarily te the 
professional staff, and that agencies not infrequently are unwilling to release information 
unless the committee itself desires it and is willing to assume responsibility therefor. 

Cf. American Trucking Ass’n v, United States, 344 U. 8. 298 (1953); Gemsco v. 
Walling, 324 U. S. 244 (1945). 

1 Hearings before the Committee on Interstate and Foreign Commerce, House of Repre- 
sentuitives, 75th Cong., 3d sess., on H. R, 9738, p. 37. This statement was made by the 
principal draftsman (Mr. Hester of the Treasury Department) of the so*called. interde- 
‘partmental ‘bill which became the Civil Aeronautics Act. 

12-See the report on Airlines of the Aviation Subcommittee of ‘the House Committee on 
the Judiciary, dated April 5, 1957, pp. 157-158. 
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criminal the unauthorized release of information relating to Board and other 
agency decisions : 

“Jackson, in reply to protests his bill might increase secrecy in Government, 
has written that it is not designed to restrict the publication of decisions of the 
Federal regulatory agencies. But he said a distinction must be drawn ‘between 
the decision itself (and the reasons therefor) and the decision-making process.’ 

“Between the time that public hearings are held on a specific case and the 
release of a final decision, the agency members and their staffs engage in con- 
siderable intraoffice deliberation,’ he continued. ‘Much of the information de- 
rived from the decision-making process has no proper place in the public domain— 
no more proper place than the private memorandums of the clerks and justices of 
the Supreme Court.” 

On March 20, 1956, I advised the Board as follows: “ 

“* * * when the Congress creates an independent tribunal required to deliber- 
ate and act as a body, it is my opinion that the grant of authority and duty to 
so act carries with it the right to privacy in deliberations. Such a right, includ- 
ing freedom from testifying as to statements made during deliberations, is es- 
sential to the effective functioning of the tribunal. There is nothing in the 
Civil Aeronautics Act which serves to deny the Board this right. Further, I 
find no basis for any distinction in the privilege against disclosing deliberative 
statements based on whether the particular action involved is ‘quasi-judicial’ or 
‘quasi-legislative,’ or whether it is ‘pending’ or ‘closed.’ Rather, in my opinion 
the test is whether the action is one required to be taken after deliberation and 
judgment.” * 


2 The Congress obviously could have phrased the act in such fashion as to have denied 


the Board this privilege. My task, however, is to render an opinion on the basis of the 
statute as I find it. 


*In this connection, it should be noted that the Morgan cases involved a rate matter, 
and yet the administrative proceeding was said to have “a quality resembling that of a 
judicial proceeding.” (See 313 U.S. at p. 422.) 


| adhere to this view, and believe it to be supported both on principle and by ex- 
isting case law. 

Thus, in Chicago, B. & Q. Ry. Co. v. Babcock (204 U. 8. 585, 593 (1907) ), the 
Supreme Court held “wholly improper” the cross-examination of members of a 
State Board “with regard to the operation of their minds in valuing and tax- 
ing” railroads. The Court stated that “[i]n this respect the case does not differ 
from that of a jury or an umpire, if we assume that the members of the Board 
were not entitled to the possibly higher immunities of a judge.” In United 
States v. Morgan (313 U. 8S. 409, 422 (1941)), the Court again pointed out that 
the Secretary of Agriculture “should never have been subjected” to an examina- 
tior as to “the process by which he reached the conclusions of his order, includ- 
ing the manner and extent of his study of the record and his consultation with 
subordinates.” The Court pointed out that the proceeding before the Secretary 
“has a quality resembling that of a judicial proceeding,” that “[s]uch an examina- 
tion of a judge would be destructive of judicial responsibility,” and that “[{j]ust 
as a judge cannot be subjected to such a scrutiny * * *, so the integrity of the 
admjnistrative process must be equally respected.” Further, in National Labor 
Relations Board v. Botany Worsted Mills (106 F. 2d 268 (C. A. 3, 1939)), it was 
held that an administrative tribunal is entitled to the immunities of a jury 
against inquiry into the deliberative process. The reasons for the privilege 
were stated to be (106 F. 2d at p. 267), in terms analogous to the President’s 
letter of May 17, 1954 quoted supra (p. 7): 

“The essence of the discussion of a common cause and the judgment ensuing 
upon that discussion must lie in freedom of expression. If those present during 
the discussion are aware that their sentiments, either tentative or final, may be 






“4 Memorandum entitled “Opinion as to whether the Board.members and the staff are 
required to testify concerning statements made during deliberations by another Board 
member,’ submitted to Congressman Celler by letter from the Chairman of March 21, 


1956. Pursuant to this advice, the members declined to testify before the Antitrust Sub- 
committee concerning statements made during deliberations. As to this matter, the 
comnittee report on airlines of April 5, 1957, states that “[t}he committee recognizes 
that there are substantial arguments in support of the position taken by the Board as to 
the power of Congress to require members of an independent agency to testify as to 
conversations that occur during meetings in which the agency acts in its quasi-judicial 
capacity” (p. 158). The report goes on to state that the committee remains divided on 
the matter, and that it is of the view that its action and the statements of the various 
members “should not be considered as precedent on the issues involved in the question 
of whether an independent agency has a privilege to withhold information from Congress 
and the power of Congress to demand such information.” 
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revealed by their fellow participants, it is clear that caution or worse would 
remove all candor from their minds and tongues.” ” 

While these cases involved requests for information from sources other than 
congressional committees, the fact remains that they also dealt with private 
rights of individuals, which rights the courts are normally quick to vindicate. 
Also, we recognize that the Supreme Court has held that the jury privilege is 
not an absolute one (Clark v. United States, 289 U. S. 1 (1983)). There, state- 
ments and actions by a juror in the jury room were held to constitute proper 
“corroborative evidence” of fraud and improper conduct in obtaining a place on 
the jury (289 U. 8. at p. 14). But Justice Brandeis devoted a considerable por- 
tion of the Court's opinion (289 U. S., pp. 14-18) to explaining that mere allega- 
tions or suspicions of fraud are insufficient “to put the privilege to flight.” 
Rather, there must first be established a prima facie case through other 
means.” Also, of course, the Supreme Court indicated in Babcock and Morgan 
that an administrative tribunal is entitled to the possibly higher immunities of 
a judge. 

Notwithstanding that they dealt with situations other than congressional com- 
mittees, these cases are believed to indicate that the Board is entitled to 
the judicial privilege, and certainly in circumstances where, as here, there is 
no allegation, much less prima facie showing, of wrongdoing. This privilege ex- 
tends at least to those internal deliberative statements and communications 
between the members and between members and their confidential assistants, and 
to notes and working papers, all of which are analogous to judicial deliberations 
and notes. Otherwise, in my opinion, the effective functioning of the tribunal 
would be destroyed. I cannot believe that the Congress intended any con- 
struction of the act that would bring about this result. I also recognize 
that it may be said that the disclosure of the normal internal staff memorandums 
and division recommendations relating to closed matters found in every agency is 
within the principle stated. However, the matter is one of degree, and the dis- 
closure of staff recommendations, as opposed to the Board’s own decisional 
process, does not have the same impact upon the work of the Board. Moreover, 
the investigation well may encompass the organization of the staff, the role 
which it plays in the regulatory scheme, etc., and these areas are ones of legiti- 
mate concern to the Congress. Hence, I have recommended that staff memo- 
radnums as to closed matters be made available to the subcommittee representa- 
tive and, under staff notice No. 333, such materials are available. 

I am not certain of the subcommittee’s views as to the accessibility of internal 
materials relating to pending cases. It is my understanding that the staff 
director has heretofore stated that such materials are not desired, and the let- 
ter from Congressman Moulder, of October 3, conveys a similar impression. I 
nonetheless cover the point, and initially state that what has thus far been said 
as to the deliberations of the Board itself in relation to past proceedings is 
equally applicable to pending cases. Moreover, the Board is believed to be em- 
powered to withhold internal staff recommendations and memorandums in rela- 
tion to pending matters in circumstances where their disclosure would impede the 
functioning of the Board or would be inconsistent with the duties placed upon 
it. Certainly, as Senator Jackson has stated, much of such information can have 
no proper place in the public domain, and to reveal recommendations unacted 
upon would destroy the privacy in deliberation which is essential to the func- 
tioning of the Board and the proper discharge of its duties. Further, any com- 
mittee scrutiny of such materials would, in my opinion, constitute a participation 
by the committee in the actual administration of the act and the Board’s decisional 
process, or an attempted influencing of decisions, which is beyond the meaning 
of the term “watchfulness” as used in the legislative reorganization of the act of 
1946 (see pt. C, infra). For these various reasons, I agree with the view of 
the Attorney General expressed to the Securities and Exchange Commission 


%Cf. McDonald vy. Pless, 228 U. S. 264, 268 (1915). wherein the Court stated that 
inquiry into the deliberations of juries would be “‘to the destruction of all frankness and 
freedom of discussion and conference.” 

Also, it should be noted that the Court in Botany stated that freedom from inquiry 
into deliberation by an administrative agency is even more important to efficient admin- 
istrative action than to action by a jury or a court, in view of the quasi-adversary func- 
tions frequently involved (106 F. 2d at p. 267). 

16 Tt also should be noted that, in McGrain v. Daugherty, 273 U. S. 135, 177, the Court 
noted that “specific instances of alleged neglect” were recited, and further there was no 
doubt but that the Teapot Dome affair involved improper conduct. While there were 
several circuit court decisions prior to Morgan in which the power to inquire into an 
agency’s decisional process was asserted, the power was rarely exercised. 
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that (letter of July 12, 1955), “it would not be consistent with the orderly conduct 
of the administrative process of your agency to subject to coneurrent con- 
gressional review the manner in which the Commission is discharging its quasi- 
judicial functions on any pending application.” The Board, I believe, properly 
has reserved to itself the right to determine which memorandums it will release 
in relation to pending matters. 


C. The authority of the subcommittee 


The Oversight Subcommittee appears to, have been established by appointment 
of Chairman Harris of the Interstate and Foreign Commerce Committee pursuant 
to section 136 of the Legislative Reorganization Act of 1946, which provides in 
pertinent part that “each standing committee of the Senate and the House of 
Representatives shall exercise continual watchfulness of the execution by the 
administrative agencies of any laws, the subject matter of which is within the 
jurisdiction of such committee * * *” and House Resolution 99, 85th Congress 
(108 Congressional Record 1389, Feb. 5, 1957), which authorized investigation 
by the Committee on Interstate and Foreign Commerce into, inter alia, “[t]he 
administration and enforcement by departments and agencies of the Govern- 
ment of provisions of law relating to subjects which are within the jurisdiction 
of such committee * * *." See explanation of the creation of the subcommittee 
and subjects to be covered set forth in volume 103, Congressional Record, pages 
A3386-3887, May 6, 1957. Thus, the subcommittee derives its powers from the 


full committee, and has no greater ones,” 


We assume that the subcommittee has authority to conduct those investiga- 
tions which may be said to have a “legislative purpose,” and that is of course 
a broad power. (See Watkins v. United States, 354 U. 8. 178.) The narrow 
points here being made are: (1) that the Legislative Reorganization Act of 
1946 did not contemplate or authorize congressional participation in, or man- 
agement of, the duties of the administrative agencies,” and (2) that it did 
not have the effect of conferring any greater right of access to agency files 
than had been previously possessed by the Congress. 

The principal purposes of the Legislative Reorganization Act appears to have 
been to improve the efficiency of the legislative machinery through a revamping 
of the committee system, reducing the number of standing committees, and 
abolishing special ones. Insofar as the present problem is concerned, the 
initial draft of section 136 contained the word “surveillance” rather than 
“watchfulness.” This caused concern on the part of Senator Donnell, who in- 
quired of Senator La Follette, the manager of the bill, as follows (92 Congres- 
sional Record 6445) : 

“Does the Senator have in mind that it shall be the duty of each standing com- 
mittee to exercise a superintendence and a control over the action of the admin- 
istrative agencies, or is it the intention of the Senator merely to provide that 
there shall be a continuous state of watchfulmess on the part of the committee?” 

In reply, Senator La Follette stated that the word was used “in the sense of 
watchfulness,” and went on to say: 

“My theory about how this will work is derived from some experience. It will 
work by a continuous surveillance, oversight, watchfulness of the particular 
committee and its staff over the manner in which the department or agency is 
exercising the broad delegation of legislative power given to it so as to make 
certain that the power is being exercised as was intended by Congress. 

“It will have no power to tell the head of a department or agency, ‘We abro- 
gate this regulation, but will become familiar, as the process goes on from 
month to month and year to year, with the manner in which the department or 
agency is administering the power bestowed upon it. It will then be very likely, 
I believe, if the committee finds that the agency or department is going beyond 
the intent of Congress, to introduce legislation to correct the situation.” 

Senator Donnell indicated approval of this general theory but suggested 
amendment of the bill so as to use the word “watchfulness” rather than “sur- 
veillance,” saying: 

“It seems to me that we clearly have in our type of Government three distinct 
divisions, the judicial, the executive, and the legislative * * * It appears to me 


7 By sec. 134 of the Legislative Reorganization Act, standing and subcommittees are 
authorized “‘to require by subpena or otherwise the attendance of such witnesses and the 
production of such correspondence, books, papers, and documents * * * as it deems 
advisable.” 

% This point is here covered in the thought heretofore expressed that, although the 
subcommittee apparently recognizes the inappropriateness of inquiry into pending cases, 
the problem nonetheless should be dealt with for purposes of complete presentation. 
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that it would be very unfortunate if there should arise the inference from this 
section of the bill that it is intended hereafter that the standing committees of 
his body shall be in effect an operating branch of the Government and shall 
undertake to control the exercise of power by the administrative agencies * * * 
although I fully agree * * * that it is well to observe watchfulness in order 
that we may make improvement, in order that we may be governed in our future 
appropriations, and in our future legislation.” 

Senator La Follette suggested substitution of the words “general inspection 
and review” for “surveillance” but when Sehator Donnell insisted that “watch- 
fulness” was preferable, La Follette yielded. 

Discussion of the suggested amendment continued between Senators Donnell, 
La Follette, and Hawkes. The latter asked whether the section was designed to 
require the standing committee to “watch the situation and see whether the law 
is carried into effect in accord with the intent and purpose of the Congress in 
enacting it. To this, Senator La Follette replied: “That is the objective. 
I repeat, this is only a rule. Jt does not extend any statutory power” (92 Con- 
gressional Record 6445-6446). (Emphasis supplied.) When Senator Hawkes 
countered that a more foreeful word than “‘watchfulness” was needed, Senator 
Donnell stated as follows (92 Congressional Record 6446) : 

“To my mind, we are discussing something of fundamental importance. To 
my mind the obligation of the Congress of the United States does extend to 
the point of watchfulness, and to the extent of subsequent legislation which may 
prove necessary in erder to correct abuses. But I do not believe that it is the 
duty of the Congress of the United States to administer the respective executive 
branches. * * * It is very important to observe the line between legislation 
on the one hand and executive duties on the other hand.” 

The Senate, after further consideration, adopted Senator Donnell’s amend- 
ment. 

Subsequently, Senator McClellan offered an amendment providing in effect 
that a joint committee of both Houses be created which, upon complaint, would 
have the power to “call in the chief [of any agency] and have him explain with 
regard to his policy in connection with matters involved in the complaint,” or 
“could subpena any employee * * * to appear before the committee and give an 
account and report, and give testimony with regard to his activities” (92 Con- 
gressional Record 6555). The amendment also contained provisions which would 
have required the records of any department or agency to be made available 
for congressional inspection. The amendment was rejected (92 Congressional 
Record 6566). 

Thus, and apart from questions of constitutional power,” it is clear to me there 
was no intent that the Congress should become “in effect an operating branch” 
of the Government in relation to the agencies or that it should manage, superin- 
tend, or participate in the day-to-day discharge of an agency’s duties. As 
previously noted, inquiry into certain matters relating to cases pending before a 
quasi-judicial tribunal is believed to constitute attempted superintendence, 
management, or influencing of action. Rather, the intent appears to have been 
that the Congress would inform itself as to the results of agency action and 
overall methods of administration with a view toward legislation, or possibly 
to exposure of maladministration, etc., just as it had in the past through the 
use of special committees. Also, it is to be noted that the Legislative Reorganiza- 
tion Act did not “extend any statutory power.” I agree with construction by 
the Attorney General (opinion of June 15, 1955, in relation to the disclosure by 
the Federal Communications Commission of information covered by 18 U. S. C. 
1945), that there is no basis for “finding in sections 134 (a) and 136 of the 
Legislative Reorganization Act any requirement that the Commission produce 
confidential information” to any greater extent than prior to the passage of that 
act. That principle is fully appreciable to the Board. 


II. THE PROVISIONS AND PURPOSES OF STAFF NOTICE NO. 333, AND THEIR LEGAL 
JUSTIFICATION 


Staff notice No. 333 is directed to the Board’s employees, and for the most part 
establishes limitations upon what the employees may make available to the 
subcommittee staff without prior clearances or resort to the Board. As explained 
in the October 10 letter to Congressman Moulder, these instructions are necessary 


1 See Watkins vy. United States. 354 U. S. 178, 187 (1957): “But, broad as is this 
power of inquiry, it is not unlimited, * * * nor is the Congress a law enforcement or trial 
agency. These are functions of the executive and judicial departments of Government.” 
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because of the manner of keeping of files, and do not suggest that all materials 
which the staff may not disclose are to be withheld by the Board or other 
departments of Government. On the contrary, as pointed out in the October 10 
letter, it is anticipated that very few materials will actually be withheld. It 
is the staff’s understanding, and both the staff notice and the October 10 letter 
so indicate, that those materials as to which security or other clearance is 
required from sources outside the Board will be released promptly upon the 
obtaining of permission from the originating agency, and further that such 
clearances will be promptly sought by the Board’s staff. As we understand 
the matter, the materials to be withheld at the Board’s instance in relation to 
closed cases are those relating to the Board’s own internal deliberative processes. 
The subcommittee apparently does not now desire internal materials relating 
to pending matters. However, in order to provide complete coverage, there 
follows a .point-by-point sketching of the legal justification and other com- 
ment on the entire instructions to the staff contained in staff notice No. 333. 
Paragraph 1 

“1. That the ‘oversight’ representative be given full access to all files open to 
the general public, subject to the requirement that no documents be removed 
therefrom by him.” 

Title 18, United States Code, section 2071, makes it a criminal offense for 
any person to remove or take away public documents, and I think this prohibi- 
tion extends to representatives of congressional committees. Moreover, the 
Board under the general rulemaking powers conferred by section 205 of the 
Civil Aeronautics Act has power to provide for the safekeeping of its records. 
As indicated by paragraph 3 of the staff instructions, copies of documents will be 
provided. 


Paragraph 2 (preamble) 


“2. That, upon request, the representative be permitted to inspect at their 
location (or at the representative’s office at the option of the custodian of the 
files) internal files relating to closed proceedings and matters, with the under- 
standing that such materials shall be treated as confidential and disclosed outside 
the subcommittee only by direction of the subcommittee, and subject to the 
following additional limitations :” 

Many of the files are too voluminous to permit their transfer to the office 
assigned to the subcommittee representative, and also may be in current use 
by the staff as source material. Under section 205 of the Civil Aeronautics Act 
the Board is authorized to specify the manner in which access to its files shall 
be permitted. 

The understanding that internal materials not be disclosed by the staff of the 
subcommittee without the prior authorization of the subcommittee likewise is, 
in my opinion, a reasonable limitation authorized by section 205. 

Paragraph 2 (a) 

“(a) The personal files of the Board members shall not be available for 
inspection ;”’. 

As explained in the October 10 letter to Congressman Moulder, these files, in 
addition to materials covered by the other subparagraphs, contain the members’ 
notes and workpapers concerning a given case, much like a judge’s notes. The 
specific justification for withholding these notes and workpapers is included 
infra under subparagraph 2 (c) in the justification for withholding other mate- 
rials relating to the Board’s own decisional process. The legal justifications for 
withholding other types of documents which may be contained within the category 
described in paragraph 2 (a) and which are also within the categories of 
materials included in subparagraphs 2 (b), 2 (d), and 2 (e), and in paragraphs 
4 and 5, are set forth under those sections, infra. 

The October 10 letter also pointed out that the personal files of the members 
contain correspondence addressed to the individual members, a substantial portion 
of which is from congressional sources. The subcommittee’s views have been 
requested as to whether clearance from the emanating congressional sources 
should be obtained before release of these materials. 

Other than for the materials mentioned above, the staff’s understanding is 
that all other materials have bearing on the business of the Board and contained 
in the members’ personal files are available upon request. Further, and assuming 
that clearances from their sources are obtained, all such materials are to be 
made available except matters relating to the Board’s decisional process and 
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such matters as the Board might determine to withhold in relation to pending 
cases in event of a request for files on such cases. 
Paragraph 2 (6) 

“(b) Security classified materials and other materials held confidential under 
sections 1104, 902 (f) (18 U. 8. C. 1905), or applicable Executive orders shall be 
permitted to be inspected or their contents divulged only upon permission of the 
security officer or the Board as to security classified materials, and upon 
permission of the Board as to the other enumerated materials :”’. 

Executive Order 10501 relates to defense information, and requires permission 
from the originating agency before classified information may be released. 
Executive Order 10450 restricts the release of certain “loyalty” investigative 
matters relating to Government employees. These are matters which in all 
probability are within the control of the “executive branch” (see supra, pp. 6, 9). 
Hence the Board must be guided by such orders, or in any event, I believe, it may 
be so guided under authority of section 205. Adherence thereto is no more than 
good management, and clearance will be requested for disclosure of any matters 
falling thereunder. If clearance is not given, the withholding will be at the 
instance of agencies other than the Board, and recourse should be had to those 
agencies. 

As previously detailed (supra, pp. 11-12) the cited statutory provisions specifi- 
eally authorize the withholding of secret information affecting national defense, 
matters the disclosure of which has been found by the Board to adversely affect 
the interests of private persons and is not required in the public interest, and in- 
formation obtained in the audit of books, records, and accounts, etc. These 
provisions, enacted by the full Congress, are believed to be binding on all persons 
until altered. Under an Attorney General’s ruling in relation to the Federal 
Communications Commission (letter of June 15, 1955, to the President) the 
Board may (but is not mandatorily required) to release such information to a 
congressional committee, and, as I understand the thinking of the Board, no doubt 
most, if not all, of such information will be released here. However, the cited 
statutory provisions, and section 205 of the Civil Aeronautics Act, are believed 
to provide authority both for any ultimate withholding of particular items and 
for the requirement that such materials be withheld until the Board has had 
opportunity to consider them and to determine whether they should be released. 


Mr. Hate. I repeat, both of these documents, which I see for the 
first time, are able and learned documents prepared by very com- 
petent counsel. 

It does seem to me that as a practical matter, we can get ourselves 
involved in a lot of argument which is not going to lead very far. 

As a practical matter, it would seem to me that the staff of this com- 
mittee should examine all the documents that you, Mr, Durfee, are 
perfectly willing we should have, and then if, after examination of 
those documents, there is something which seems to be lacking or 
which leads to any suspicion or anything of the kind, that we can 
take up again. 

I am not personally sympathetic to the idea that personal notes 
made by a member of the Civil Aeronautics Board during the course 
of a hearing should be subject to scrutiny. I have made notes in 
the hearings of this committee which I stuck in my drawer here, that 
I would not think were part of the deliberations of the committee. 

I would assume that a judge in hearing a case might make some 
notes that would comment on the appearance of a witness that would 
not be embodied in the opinion, and certainly would not be a part 
of the record of the case. 

I think we have got to have a little commonsense in this whole 
thing. It does not seem to me that this is a very practical contro- 
versy at the present time. 

That is all I wish to say. 

Mr. Mounper. The Chair recognizes Mr. Heselton, of Massachu- 
setts. 
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Mr. Hesexnvoyn. Chairman Durfee in listening not. only to your 
statement but to the answers to questions asked by my colleague, 
Mr. Moss, it would seem to me that the whole controversy has re- 
solved itself down to the small fraction, certainly, of the documents 
or materials in the files of the Civil Aeronautics Board. 

I believe in our statement you referred to something over 98 per- 
cent of that material being available now to the subcommittee, and I 
think—— 

Mr. Durree. I believe I stated, Mr. Heselton, with the release we 
got today, we raised it to 99.44. 

Mr. Hesevron. 1 was going to say you raised that to whatever per- 
centage Ivory soap is. 

Be that as it may, as I get the picture now, there is a very, very 
limited amount of material that you are not willing to make available 
to the staff of the subcommittee for its preliminary work, and I 
take it you agree that even in the field where there is substantial 
argument on both sides as to whether certain other material should 
be made available, you are not contending that if the subcommittee 
or, more particularly, the full committee should reach the conclusion 
after mature consideration, supported by the House, that it should 
have access to a given document, that necessarily you would resist 
turning that over to the subcommittee for its consideration, certainly 
in the initial stages, on a confidential basis so that the subcommittee 
could form its own conclusion, 

Am I correct in my interpretation of your statement ? 

Mr. Durrer. Apart from personal files of the members of the Board, 
and I am not prepared to speak for other members of the Board as to 
what our eventual conclusion would be on that. But my own feeling, 
sir, is, and I am speaking from experience of 7 years as a member, 
chairman of a regulatory agency, I would object, as I am objecting 
today, at.every turn of the road that I could, to permitting the investi- 
gators of any committee of this Congress to go and take out my own 
personal case files and roam through them at ; will. 

Mr. Hesetron. I should have qualified my question with that excep- 
tion: and I agree, at least for the time being, with my colleague, Mr. 
Hale, as to the impropriety of asking any independent agency to turn 
over confidential memorandums between members of the agency or 
confidential memorandums between a member and someone on his 
staff. 

But what I am trying to mark out is the area of agreement or dis- 
agreement, if there be any, as to what might be the kernel, let us say, 
of possible disagreement. 

If I understand it correctly, apart from that personal memorandum 
matter, there is very little, except something possibly in the interna- 
tional field, that you do not feel could be made available upon proper 
request by this subcommittee, even though it might be temporarily on 
a confidential basis. 

Mr. Durrer. That is correct ; yes, sir. 

Mr. Hesevron. I was interested in the commendation Dr. Schwartz 
expressed of the letter from the Federal Trade Commission. I 
assume you may be familiar with it, the short letter signed by Earl 
W. Kintner, General Counsel, on page 66 of the memorandum of law 
prepared by Dr. Schwartz. 
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There are three reservations, as I understand it, in his letter. Let 
me ask you, are you familiar with that letter? 

Mr. Durrer. No; I am not. 

Mr. Hesevron. Will you look at it? Have you it before you? 

Mr. Durrer. Yes, sir. 

Mr. Hesevron. I think we can get at it rather quickly. 

The committee is anxious to cooperate fully with your subcommittee— 
referring to this subcommittee— 


and will undertake to provide suitable arrangements for examination of its 
records and for the interviews desired. The Commission wishes, however, to 
emphasize the desirability of preserving the confidential character of certain 
types of information in the files which your representatives may examine. 


Then there are just three categories which he lists: 


Identity of complaining parties and persons furnishing information concerning 
possible law violations. 

Now, whether that applies to the Civil Aeronautics Board, I do not 
know. I would assume it does apply to some independent agencies. 

For instance, I assume that in connection with the work of the Secu- 
rities and Exchange Commission, there may be a very substantial 
Cet of complaints which may have some basis or may not have 

basis, and that they must be investigated to determine their 
alidity. 

“Now as to that type of information, as I understand it, if you have 
any of it, I take it until you have determined whether or not a com- 
plaint has validity, you feel, as the Federal Trade Commission does, 
that the anonymity of this type of information temporarily is of im- 
portance and has been so recognized. 

Mr. Durrer. Yes, sir. We have not asked to restrict that informa- 
tion. We are ready to submit it. I can say that our compliance di- 
vision has very substantial files, complaints. This industry is par- 
ticularly susceptible to complaints. 

Mr. Hesevron. I see. 

Mr. Durrer. Some of them are complaints of a nature that I be- 
lieve should be treated on a confidential basis. 

Mr. Hesevron. Then that category would be included in this small 
fraction of the files or memorandums that you have of material which 
should not be immediately disclosed, as I understand your testimony. 

Mr. Durrer. Should not be exposed outside of the committee. 

Mr. Hesevron. Right. 

Now, the second category referred to is the “intra-agency memo- 
randums.” You have already covered that in terms of the public in- 
terest, which makes it possible for officials and employees to talk 
with complete frankness among themselves in connection with arriv- 
ing at decisions. 

I take it you feel there is some substance to the limiting of access to 
that type of memorandums unless the other agency is in accord, and 
unless the subcommittee, upon mature deliberation, decides that. it 
should receive the information. 

Mr. Durree. Yes, sir. 

Mr. Heseuron. The third category referred to is records of cur- 
rent and incomplete investigations where decisions as to whether or 
not to proceed has not yet been made. 
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I take it that may overlap the type of complaint to which he refers 
and to which you refer, but it also seems to me that it might extend 
to cases not decided, pending before an independent agency, as to 
which I think most Members of ongress and most members of the 
public would readily agree that unlimited access would be injurious 
to the parties involved and injurious to the public interest until a 
decision had been reached. And then, as I understand it, you would 
make those files available to the subcommittee. 

Mr. Durree. Yes, sir. 

Mr. Hesevron. I realize that any agency asked to reply to such 
request might well take a different means of expressing its opinion. 

But as I have read this letter signed by Mr. Kintner, which is made 
appendix B of this memorandum, it does not seem to me that there is 
such a vast difference between the CAB position and the Federal 
Trade Commission position. 

Am I correct in so understanding ? 

Mr. Durrer. I would say that we are in substantial agreement 
with the position taken by the Federal Trade Commission. Except I 
think we have raised the point of members’ files, which is not covered 
in this memorandum. 

Mr. Hesevron. Yes; I think it should be clear in the record that 
you have emphasized your position with regard to members’ files, if 
the FTC has not brought that out. 

Mr. Moss. Would you yield at that point? 

Mr. Heseiron. Yes. 

Mr. Moss. It seems to me there is a very fundamental difference, 
perhaps not as to what might ultimately be accomplished, but. in the 


philosophy expressed in the two positions. The Federal Trade Com- 
mission letter states: 


All of this is available to you, but the Commission wishes, however, to empha- 
size the desirability of reserving the confidential character of certain types of 
information in the files which your representatives may examine. 


And in the concluding paragraph : 


It is certainly hoped that you and your subcommittee will agree with us that 
information of the type described above should be kept confidential if the Com- 
mission's effectiveness to perform its statutory duties * * * 

I think there is where we have a very fundamental difference between 
the two philosophies. 

Mr. Hesevron. May I say I do not read that sentence in that 
manner. It seems to me the sentence you quote refers to the provision 
of section 10 of the Federal Trade Commission Act, which provides 
against making information public unless author ized to do so by the 
Commission or directed by the court. 

I am under the same handicap that other members have expressed 
here of not having an opportunity of seeing all of this until yesterday 
afternoon. 

I do not know and I do not recall in your statement whether there 
ts any similar provision or prohibition so far as the CAB is concerned, 
but if there is, I assume you would want to put that caveat on your 
disclosure. 

Mr. Moss. Would you yield further on that? 


Mr. Hesevron. Let me just ask that, and then I will be glad to 
vield. 
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Tt may be in your General Counsel’s statement which has not been 
read yet. 

Mr. Durree. A caveat which we extended in our notice is contained 
in 2 (b): 


Security classified materials and other materials held confidential under sec- 
tions 1104, 902 (f), title 18, United States Code, section 1905, or applicable 
Executive orders shall be permitted to be inspected or their contents divulged 
only upon permission of the security officer or the Board as to security classified 
materials, and upon permission of the Board as to the other enumerated 
materials. 

Mr. Hesston. Yes. 

Do you want me to yield to you, Mr. Moss? 

Mr. Moss. It seems to me in reading that section, that the position 
of the Federal Trade Commission is they point out to us this provision 
of law, but they apparently feel it does not apply to Congress. 

But, they trust our good judgment to safeguard the confidential 
nature of the material which, under their memorandum to all super- 
visors, they direct be made available. 

Mr. Hesenron. My point, so far as we are concerned about that 
feature, is, that it is a part of the final paragraph and refers, I assume, 
to Mr. Kintner’s concern about the applicability of section 10. But 
we will discuss that later. 

There is another matter as to which I would not want the hearing 
to close without having your advice. 

I understand that there has been a letter sent to all commissioners 
or all members of these six independent agencies ee a dis- 
closure as to certain things which may have or may not have happened 
in the nature of gifts, loans, and so forth and so forth. 

I have not seen a copy of that letter. I saw an excerpt of it in the 
press this morning. 

Have you a copy of that, Dr. Schwartz, here 

Mr. Scuwartz. No, sir. 

Mr. Hesetton. Mr. Chairman, I see no reason why members of the 
subcommittee should not be given a copy, and I request that it be sent 
for and submitted. 

Have you received that letter ? 

Mr. Durrer. I have: yes, sir. 

Mr. Hesevron. Have other members of the Board received that 
letter ? 

Mr. Durrer. Yes, sir. 

Mr. Hesevton, Have you made any reply yet to that letter? 

Mr. Durrer. We have filed with the chairman, as requested on the 
date which he requested it. 

Mr. Hesetron. That is on this subject? 

Mr. Durrer. Statements by each individual member of the Board, 
signed by each individual member, complying in detail with respect 
to the information which he requested. 

Mr. Heseiton. That has all been furnished to the subcommittee by 
the individual members of the Civil Aeronautics Board ? 

Mr. Durrer. With the exception of member Minetti, who, as I said, 
is in Paris on international air negotiations. 

Mr. Hesevron. And he, when he returns, I assume, will file what- 
ever statement he chooses to file? Perhaps you cannot speak for him, 
but I mean there is no disposition on his part not to file it ? 
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Has that been made a part of the record ? 
Mr. Movuuper. The letters? No. 
Mr. Heserron. I request that the original letter be made a part of 
the record at this point, and that copies of the letters sent by the 
members of the Civil Aeronautics Board be made a part of the record. 
Mr. O’Hara. The committee decided this morning that those will 
be filed with the chairman. 

Mr. Hesevtron. I am mistaken. If it was agreed that the replies be 
handed to the chairman confidentially, I withdraw the request. 

Mr. O’Hara. The copy of the letter from the committee chairman 
to them should be made a part of the record. 

Mr. Hesevron. I think a copy of the letter, if that is agreeable to 
you, should be inserted with a notation that the responses were to be 
given to the chairman of the subcommittee. That may be a part of 
the record. That escaped my memory. 

(The letter referred to follows :) 


Howse OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., October 8, 1957. 
Hon. JAMES R. DURFEE, 
Civil Aeronautics Board, Washington, D.C. 


Deak CHAIRMAN DurRFEE: Pursuant to House Resolutions 99 and 152, 85th 
Congress, the Special Subcommittee on Legislative Oversight has been author- 
ized to review, study, and examine the execution of the laws by your agency. 

In furtherance of this investigation, and while not assuming or implying 
any improper conduct on your part, I am requesting that you prepare and 
submit on or before October 17, 1957, an itemized statement showing: 

(1) Any and all gifts, honorariums, loans, fees, or other payments, if any, 
in money or other thing of value, given or made, directly or indirectly, to you 
or any member of your immediate family, from the time of your appointment 
to the Civil Aeronautics Board to present, by or on behalf of any person, firm, 
corporation, association, organization, or group having any interest, direct or 
indirect, in any matters subject at any time to the jurisdiction of the Board. 

(2) Any and all benefits, if any, other than those specified in (1), received, 
directly or indirectly, by you or any member of your immediate family from 
the time of your appointment to the Civil Aeronautics Board to present, and 
paid for or provided by, or on behalf of, any person or group specified in (1) 
including but not limited to any travels, vacations, entertainment, hotel or 
other accommodations, membership, etc. 

It would be appreciated if you would specify : 

(a) The time, nature, and amount or value of each of the items specified 
in (1) or (2), if any; 

(b) The details concerning such items; and 

(c) All persons concerned in such transactions. 

The help given by you will enable us to effectuate our goal of a complete 
study of the relations of the regulatory agencies with those whom they regulate. 
I know that we can count on your cooperation in achieving this goal. 

Very sincerely yours, 
MorGan M. Movu.per, Chairman. 

Mr. Heseiton. There was one phase of the statement as to which 
Tam not sure I wasclear. I want it clarified in the record. 

On page 3, in the next to the last paragraph, you say : 

We wish to emphasize that this notice— 
referring to staff notice 333— 


was intended as an internal staff memo furnished to Dr. Schwartz and your 
committee as a statement of our position at his request. It was intended as 
an act of full cooperation. 
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I would like to be a little clearer as to what you mean by “internal 
staff memo.” 

Was it something prepared for the guidance of the people who 
would be responsible for divulging the contents of files or materials 
in the possession and custody of the Civil Aeronautics Board ? 

Mr. Durrer. Yes, sir. 

Mr. Congressman, as I explained, we felt it was essential to pre- 
pare this memorandum because we have no single central filing sys- 
tem with one person in control or custody of all of the files of the 
Board. 

Mr. Heseiron. And, as a matter of guiding the members of your 
staff, as I understand it, somewhere in these statements which have 
been filed, there is the suggestion that if a question arises as to whether 
or not certain requested information can be disclosed, the legislative 
liaison officer or someone designated by him, act as a responsible staff 
officer, and he, in turn, takes the matter up with the full Board, and 
the full Board would reply directly to the chairman of the subcom- 
mittee or the full committee, as the case might be. Am I right about 
that, as to whether or not 

Mr. Durrer. Yes. 

Mr. Hesevron (continuing). Matters on this index to which you 
referred should be furnished to the subcommittee ? 

Mr. Dvurrer. Yes, sir. 

Mr. Heseiron. There was one reference in your statement that 
disturbed me somewhat, and I am quoting from your statement, be- 
cause I think it ought to be clarified. 

Page 3, second paragraph: 

Dr. Schwartz warned me that if I refused to surrender all files, I would 


personally bear the brunt of this—that I should carefully consider the conse- 
quence of any refusal of his demands. 


I assume, as is true in any prolonged conference, that is a para- 
phrase and not intended to be an exact quotation of what was said to 
you during the course of this conference but, as I say, it disturbs me 
that any staff member of this subcommittee should make what ap- 
pears to me to be an implied threat to zy personally, without the 


authority of the subcommittee and wit 
subcommittee. 

I would like to know, to the best of your recollection, and you can 
consult with the gentlemen with you, just exactly what was said. 

Mr. Durrre. I believe I have attempted to paraphrase it as well 
as I could, Mr. Congressman. 

I have to say that Dr. Sehwartz emphasized, he said: 


10ut the knowledge of the 


I want you to understand I am not threatening you. I am warning you. 


Mr. Hesevron. It is rather difficult to conduct an examination or a 
matter as important as this without any more detailed knowledge of 
everything that has happened, but if I may express a personal 
opinion, it seems to me that eet is a much larger area of agreement 
here between the agency which has been. summoned. in here and the 
subcommittee in its purposes and objectives; that that area of agree- 
ment could be enlarged rather than diminished if the proper ap- 
proach were taken, and that the very serious responsibilities of this 
subecmmittee to determine how effectively the agenices are inter- 
preting the laws passed by Congress would undoubtedly be well 
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served if we could foster the cooperative attitude that seems to me 
is more apparent than might have appeared by the opening state- 
ment of counsel. 

I cannot resist a personal expression, in view of the fact that, as a 
matter of public record, counsel has said, after the statement he read 
here in public: 

I trust that the above will enable you and the subcommittee to see clearly 
the lack of real basis for the Civil Aeronautics Board’s position. Like the em- 
peror’s new clothes in the Hans Christian Anderson Children’s Tales, the claim 
of “privilege’’ made by the Board stands exposed in all its nakedness by a 
candid examination of its lack of substance. 

[ am not a Shakespearean scholar, but I might say this might well 
be a good example of Much Ado About Nothing. 

Mr. Durrer. Mr. Congressman, you asked me what was said in that 
conference. I believe I have stated what was said, with restraint. 

So far as the question as to what was said, there is one thing I can 
recall of what was said, because it made a very vivid impression on 
me, after I had spent 7 years in public life. 

Dr. Schwartz said: 

What are you trying to hide? What are you covering up? What are you 
afraid of? 

I told Dr. Schwartz that I was not trying to hide anything; that I 
was not trying to cover up anything; that I was not afraid of any- 
thing; that I was taking the position that I was taking, as I under- 
stand it, on the precedents and principles which this Board has con- 
sistently recognized, and that I certainly could not accede to his de- 
mands until I had consulted the Board. 

I want to say now, Mr. Chairman, that when this investigation has 
concluded, I hope that any apprehensions that Dr. Schwartz has that 
T have anything to hide or that I have tried to cover up anything, or 
that I am afraid of something, will be removed from the record of 
this case. 

Mr. Heserron. That leads me to ask you another question. You 
have been in public service for some time. Will you outline briefly 
what your public service has been ? 

Mr. Durrer. I was a district attorney of Langlade County from 
1928 to 1932. 

Mr. Heseuron. Where is that county, for the record ? 

Mr. Durrer. That was a long time ago. In the State of Wisconsin. 

I was a member and chairman of the Public Service Commission of 
Wisconsin from 1951 until 1956, at which time I was appointed 
Chairman of the Civil Aeronautics Board. That is the extent of my 
experience in public life. 

Mr. Hesevron. And your associates on the Civil Aeronautics Board 
who participated in all these conferences 

Mr. Durrer. Yes, sir. 

Mr. Heseiron (continuing). Do you want to outline from the 
senior member down, if you recall, what their public service has been 

Mr. Durrer. Our Vice Chairman, Senator Gurney, has been on the 
Board, I believe, almost 5 years, and was a former Chairman of the 
Board, and prior to that was a Member of the United States Senate 
for how long? 

Mr. Gurney. From 1938 through 1950. 

Mr. Durrer. Twelve years. 
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As to whether he had any public office prior to that time, I don’t 
know. 

Mr. Hesevton. That is sufficient for my purpose. 

Mr. Durrer. Colonel Denny was a Member of the Congress of the 
United States for—perhaps Colonel Denny can supply that informa- 
tion. 

Mr. Denny. I was a Member of the 82d Congress, and a member 
of this committee. 

Mr. Hare. A very good member, too. 

Mr. Durree. Mr. Hector was special assistant to the Secretary of 
State Stettinius. I don’t know whaler you would consider that as a 
public office, Mr. Hector. 

Mr. Hecror. Mr. Congressman, I have served in the Department of 
Justice, in the State Department as a special assistant to the Under 
Secretary, and during the war in the Office of Strategic Services in 
China. 

Mr. Heseiron. When did you begin your service in Justice? 

Mr. Hecror. I began my service, sir, in 1942. 

Mr. Durree. Mr. Minetti, who is not here, but who concurred in this 
position of the Board, was formerly a special assistant to the Attorney 
General, a member of the Board of Transportation of New York City, 
commissioner of marine and aviation for the city of New York, and a 
former member of the Federal Maritime Board. 

Mr. Hesevron. One final question: There was some suggestion of a 
meeting between you and other members of, or the chairman of, other 
commissions. 

Do you want to briefly state where that meeting occurred, when it 
occurred, who was present, and what occurred ? 

Mr. Durrer. Mr. Congressman, following my meeting of Septem- 
ber 5 with Dr. Schwartz, I met with the Chairman of the Federal 
Trade Commission, Mr. Gwynne; Mr. Gadsby of the Securities and 
Exchange Commission; Mr. Clarke, Chairman of the Interstate Com- 
merce Commission; Mr. Kuykendall, the Chairman of the Federal 
Power Commission, and Mr. Doerfer, the Chairman of the Federal 
Communications Commission. 

May I say that we met at the University Club on September 20, 
1957, for a noon luncheon. 

Mr. Hesevtron. That is in Washington, of course? 

Mr. Durrer. Washington, D. C. 

Most of these men are men I have known for several years even 
before coming to Washington, when some of us were chairmen of 
State regulatory agencies, in which they also occupied a quasi-judicial 
position, and in which, I believe—at any rate, we met and discussed 
the problems presented by the demands or the requests of Dr. 
Schwartz which, to all of us on the basis of the experience that we 
have had with State and Federal regulatory commissions, presented 
some unique and novel problems that, at least, I had never before been 
confronted with. 

We met at lunch. I might say that I advised the members of the 
Board and the department heads in a Board meeting, and I think it 
is on the minutes of the meeting, that I had attended this meeting, 
and the purpose of the meeting was, the specific purpose for having 
lunch that day was, to discuss this problem. 
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There were expressions of opinion by the various chairmen present. 
T expressed my opinion. 

I, to the best of my recollection—we arrived at no common accord, 
no agreement, no compact, and I returned to the Civil Aeronautics 
Board, and whatever was accomplished by the Civil Aeronautics Board 
by the five members of this Board who were present at that meeting, 
is the result of our own thinking, the thinking of this Board. 

Mr. Hesetton. What was the date of this meeting? 

Mr. Durrer. Sir? 

Mr. Heseiton. What was the date of that meeting you are telling 
us about ¢ 

Mr. Durrer. I believe it was 

Mr. O’Hara. You said September 20, Mr. Chairman. 

Mr. Durrer. I mean, it was—I have the date here—it was, oh 
excuse me, Thursday, September 26. 

Mr. Hesevton. That was subsequent to the time when you received 
a letter signed by Dr. Schwartz of September 19? 

Mr. Durrer. I received a letter from Dr. Schwartz, and then I be- 
lieve my first conference with Dr. Schwartz was on September 5. M 
second conference with Dr. Schwartz was on September 20. The con- 
ference which I have just recounted to this committee and the luncheon 
was on September 26. 

Mr. Hesevron. Had you up to September 26 received this other let- 
ter individually——— 

Mr. Durree. Sir? 

Mr. Hesevron. Had you as an individual, up to September 26 re- 
ceived this other letter requesting information about loans, gifts, and 
so forth? 

Mr. Durres. No. That was addressed to me on October 7. 

Mr. Hesevron. That was when ? 

Mr. Durrer. On October 7. 

Mr. Hesevron. That is all, Mr. Chairman. 

Mr. Moss. Mr. Chairman, may I ask a question? Mr. Chairman, I 
wonder if I may make a request? In view of the fact that we have now 
heard the discussion of what Dr. Schwartz may or may not have said, 
I think it is only a matter of fairness that we now hear Dr. Schwartz’s 
version of the conversation. 

Mr. Movuwper. Yes, that will be granted to Dr. Schwartz. 

However, before going into that, I would like to ask you a few 
questions. 

Most of the questions I would have asked have already been covered. 

However, in the course of your testimony you referred to some re- 
mark I made concerning a threat to Congress. I wish to clarify that 
for the record. 

I received a telephone call from a representative of the United Press, 
who asked me to comment upon, to give an answer to a letter which 
had been written to me, as to what the reaction of this committee would 
be to the publication of letters received by the Board from Members of 
Congress. 

I stated that I had not received such a letter, but I find, however, 
that your letter of October 10 may have been the letter he referred 
to, but he was in error in the way he presented it to me. 
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In your letter you do say that, on page 3: 


' Also and in addition to the matters enumerated, the personal files of the 
members include correspondence addressed to the individual member, a sub- 
‘stantial portion of which has emanated from the Congress. Again, your views 
‘will be appreciated as to whether clearance from their sources should be obtained 
‘before release of these congressional communications. 

I am speaking only for myself, and I want to make it very clear— 
and other members will probably express themselves, too—but I cer- 
tainly see no reason why you should not give access to the members 
of our staff and our investigators of any and all letters received from 
any and all Members of Congress, without requiring clearance from 
the Members of Congress. 

Mr. Durrer. That will be done, Mr. Chairman. 

Mr. Moutper. Yes, sir. 

In view of your testimony and the statements which you have read, 
would it be your intention now to issue a new or an amended staff 
notice ? 

Mr. Durrer. I believe that, in view of the obvious misunderstand- 
ing that exists between this Board and this committee as to the intent 
of our staff notice—I would certainly recommend to the Board that 
if our staff notice has been misinterpreted, as it has been here, I think 
we should clarify the staff notice so that there can be no possible mis- 
understanding; and it would be my intention to issue a new staff 
notice on the basis of my testimony, as I have testified today, because 
I believe that my brother members of the Board will concur. 

Mr. Movunper. One or two other questions I have in mind which 
have not been fully covered. 

I would like to ask you in connection with the question of personal 
files. You have stated that the personal files of the Board members 
contain the member’s notes and work papers concerning a given case, 
much like a judge’s notes. 

Do your personal files contain any other character of information 
or papers such as correspondence from other sources or from other 
people? 

Mr. Dupree. Yes, sir. 

Mr. Movtper. Any other information other than just what you 
referred tothere? What did you say ? 

Mr. Durrer. Yes; they do. 

Mr. Movtper. Then you leave the impression here with us, when 
you refer to your personal files, that the personal file of the Board 
members contains the member’s notes and work papers concerning a 
given case, much like a judge’s notes, leaving the impression that that 
is all the personal files contain. 

You say that your personal files do contain much additional infor- 
mation and information other than what you refer to as to what is 
contained in your personal files? 

Mr. Durrer. Mr. Chairman, we are talking about unlimited access 
to personal files. 

Mr. Mouper. But in explaining your reason for not revealing per- 
sonal files, you state that is what your personal files contain, you spec- 
ify what they contain, and you say, ati T received the impression that 
all your personal files contained were the member’s notes and work 
papers concerning a given case, much like a judge’s notes. 
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I am asking whether or not they contain the personal files, other 
information 

Mr. Durree. Yes, sir; they do. 

Mr. Mou.per (continuing). Which would reveal the policy and the 
conduct and the manner in which the function of the Board is being 
carried out. 

Mr. Durrer. Mr. Chairman, my personal files and, I believe, the 
personal files of the other Board members, as I understand from them, 
contain in addition—I am talking about a case file, a file in a case— 
in addition to the internal staff memorandums which we have agreed 
to furnish, and the public documents, pleadings, the briefs, the whole 
conduct of the case, my own notes, memorandums from my own 
personal assistant or to him from me, memorandums from Board 
members to me or from me to them; my personal files contaim, in 
addition to that, first, communications from Members of the Congress, 
and we have expressed the opinion as to the regular case files, as to 
communications from Members of the Congress. 

Tnsofar as communications from Members of the Congress in my 
personal files and, I believe I can speak for the Board, and if not, if 
you want to know, I would ask them to take exception to it, that your 
investigators want communications from inhdividial Members of the 
Congress addressed to me individually or to any other member of the 
Board. If that is the desire, without any clearance from the Members 
of Congress, I am perfectly willing to turn those over. 

T would state I believe from the memo of our General Counsel, other 
than the materials which I have enumerated, the staff’s understanding 
is that all other materials bearing on the business of the Board and 
contained in the member’s personal files are available on request. 

I might say, Mr. Chairman, that I discussed that matter with Dr. 
Schwartz. I have in my personal files, as the end of the funnel, the 
focal point of this Board, personal files on cases, personal communi- 
cations from persons other than the Members of Congress, roe 
memorandums from people within the Board and outside the Board. 

Mr. Movutper. What you refer to as personal files under the law are 
official records of the Civil Aeronauties Board; are they not? 

Mr. Durrer. Yes. It is my own personal file, and it is a copy of the 
official records. 

Mr. Movuuper. Part of the official records of the Civil Aeronautics 
Board ? 

Mr. Durrer. I might say it is a personal file that I keep in my own 
office by my own ate 

Mr. Heseiron. May I ask, are those files taken by a member who 
leaves the Board, that is, are they his personal property or are they 
left with the Board? 

Mr. Durrer. I am informed, Mr. Congressman, that a member who 
leaves the Board has always used his own option as to his own per- 
sonal memorandums or personal communications that could be in his 
official case file. I don’t know what they have done with them, but I 
believe it was left up ta the option of the Board member. When he 
left, if he had personal memorandums, personal communications in a 
file, if he wanted to remove them, he removed them and, as far as I 
know, there is no itemized index list of that material available. 
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Mr. Movuuper. At this time, in view of the statements. made, and 
as it is accorded to all counsel to committees, we will now yield to 
our chief counsel for any questions he may wish to direct. 

Mr. Scuwarrz. I should like, first of all, perhaps in an aside to 
apologize to the hard-working members of the press who are waiting 
eagerly to meet the fair royal visitor. I shall try to be as brief as 
~aniihe although bear in mind that, being a university professor, 
and those of you who remember your own college days, may realize 
how hard that is in some respects. 

I see and have noted that my name has been taken in vain at several 
points in this proceeding on both sides, I may say, of the bar here. 

I feel personally that that situation in which personalities are 
involved is completely irrelevant. 

There is a vital legal issue here. As a professor of law, and as 
someone who has spent his whole professional career in building up a 
reputation in the field of administrative law, I am shocked that no 
mention has been made of the law on the point either by the Chairman 
of the Board or even by the General Counsel. 

Mr. Heseiron. Mr. Chairman, as a member of the subcommittee, 
I am going to interpose an objection. If Dr. Schwartz is going to 
make a statement he should take the stand and subject himself to 
examination by members of the subcommittee. If he wants to ask 
Chairman Durfee questions about his testimony, that is entireley up to 
the subcommittee. 

I object to his making any statement without an opportunity to 
examine him. 

Mr. Movutper. Counsel will proceed to interrogate the witness. 

Mr. Scuwarrz. With all respect, Mr. Heselton, I think I have a 
right to get my version of what occurred at these meetings across. If 
you would like me to do it under oath, I would be glad to do it. 

Mr. Hesevron. If, as a witness, you wish to testify, that is one 
thing. If you want to ask questions as our general counsel, that is 
another thing. 

Mr. Movutprr. May I state that our committee has duly appointed 
and employed Dr. Schwartz as our general counsel, and he is authorized 
to make a statement, and as chief counsel of and for the committee 
he is not required to be under oath. 

Mr. Hesetton. In the record I want to make an objection. He has 
a right, as I understand congressional procedure, to make a statement 
if he wishes to, but he has no right to ask a witness to remain on the 
stand while he addresses the press, as he indicated he was going to do. 
T object. 

Mr. Scuwartz. I was not going to address the press. 

Mr. Moss. Mr. Chairman 

Mr. Heseuron. Can I have a ruling, Mr. Chairman? 

Mr. Moss. Mr. Chairman, I ask that committee counsel be accorded 
the privilege of making a statement relative to the conversation which 
has oun characterized, I believe, as a warning by Mr. Durfee, and as a 
possible threat by you. 

Mr. Hesetron. 1 agree with you. 

Mr. Moss. I have never known in any committee of which I have 
been a member of the requirement that the counsel of the committee 
be placed on the stand, either to make a statement or to interrogate. 
I think that is a highly irregular procedure. 
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Mr. Heszuron. That is agreeable to me, but I ask that the witness 
be excused if that is going to be the case. 

Mr. Moutper. The Chair concurs in the statement made by, Mr. 
Moss of California. 

Proceed with your interrogation. 

Mr. Scuwarrz. Mr. Chairman, may I have your decision on whether 
you would prefer that I direct my questions to Mr. Durfee first and 
then refer to his and others’ remarks about me? 

Mr. Moutprer. I understand you were about to ask a question. Of 
course, you were making a brief preliminary statement in connection 
with your questions as an explanation to Mr. Durfee. 

That statement was made preceding your questions. 

You may proceed. 

Mr. Scuwarrz. You would prefer to have my statement about the 
meeting later on ‘ 

Mr. Moutper. Yes. 

Mr. Scuwarrz. I will be glad to accede to your wishes, sir. 

Mr. Durfee, could you state whether this decision of the Board to 
give us a list of all materials, which is not made available to us, in- 
cluding, I understand, everything coming within your staff notice, 
whether that decision to list was a recent decision or whether that 
was your original position under staff notice 333, and also in oral 
conversations with representatives of the committee staff and, in- 
deed, with Mr. Moulder when he discussed it with Mr. Hector? 

Mr. Durres. The position taken by the Board is stated in staff 
notice No. 333. 

I think, Dr. Schwartz, that my original position—I don’t think that 
I took any original position. 

I think I was asking you and trying to arrive at an agreement 
which, obviously, we didn’t arrive at. “T was asking you what. did 
you want. If you asked for unlimited access to the files, I said I, 
from my experience as the Chairman of a regulatory agency, I don’t 
believe I can give that to you, at least without prior authority from 
the Board. 

Mr. Scuwartz. When you got—go ahead. 

Mr. Durrer. I would say, sir, that the position—whatever I may 
have said, any position that T took, the position which I finally took, 
and which the Board took, is stated in staff notice 333. 

Mr. Scuwarrz. Was it not the position under staff notice 333, as 
contained in representations made to the subcommittee, to the staff, in- 
cluding the Chairman in the meeting with Mr. Hector, that "the 
Board would, in its discretion, remove whatever documents the Board 
felt came within these categories and the Board would not even 
choose to list the documents? 

Mr. Durrer. I believe that I, in our conference, Dr. Schwartz, told 
you 

Mr. Scuwartz. Excuse me, sir; we never discussed that point be- 
cause we hadn’t the staff notice then. I am talking under staff notice 

99 
vv. 

Mr. Durrer. About the staff notice ? 

Mr. Scuwartz. Yes. 

Mr. Durree. At the time the staff notice was issued we subsequently 
discussed this, the Board discussed this matter. We were aware of 
the fact that for members of the staff to classify this material, to index 
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it and properly identify it, would require a very substantial amount of 
time. 

However, it was the final conclusion of the Board to eliminate any 
question as ‘to whether : any information was being removed from any 
file, but for which we would not ourselves have a record and furnish you 
a record, we would furnish such an indexed list. 

Mr. Scrw. arTz. Could you tell me, Mr. Chairman, when the Board 
came to this decision ¢ 

Mr. Durree. Sir? 

Mr. Scuwarrz. I wonder if you could tell me when the Board came 
to this decision. You say it was raised afterward, and you decided 
after the original staff notice. 

Mr. Durrer. I believe we came to this decision some time prior to 
the letter which we addressed to the chairman of this committee. 

Between the issuance of the staff notice and the letter which was 
furnished to the chairman of this committee on October 10, we came to 
the conclusion that we would furnish this list, and in the letter to 
Chairman Moulder of October 10 it is stated : 


The Board will be glad to provide the subcommittee representative with a list 
of materials to be withheld until clearance is obtained, if that is your desire. 


It was some time after the staff notice was issued and some time 
»rior, certainly prior, I believe, to the time that we replied, wrote our 
letter of October 10 to Chairman Moulder. 

Mr. Scuwarrz. It is my understanding, Mr. Durfee, that will 
apply to everything withheld from the files, not merely the materials 
for which clearance is sought. 

Mr. Durrer. That will apply to everything withheld from the files. 


Mr. Scuwarrz. Withheld from the files. 

Mr. Durrer. Except personal files of Board members. 

Mr. Scuwarrz. You still do not propose to serve us with a list of 
memorandums and other matters whic h are being withheld from the 
committee; with an index containing an itemization of what is being 
withheld from the committee ? 

Mr. Durrer. Dr. Schwartz, I would like to say if I tried to furnish 
you with a list like that, I think I had better take a moratorium on 
being Chairman of the CAB for the next 30 days, because there is in 
my file or there are scraps of paper that I don’t know even if I could 
decipher today. 

There are memorandums, there ave scribbled notations of my own on 
the margin of a brief. There are notations on the decision of the 
examiner as I went through it. 

I do have a propensity for just making notes on the nearest, most 
readily available piece of paper or anything else. I don’t have them 
typed. 

Maybe I am not as orderly as I should be in the matter, but I should 
say if you want a classified list of what I have got in my files, that is 
that here is a slip of paper with 5 or 6 scribbled sentences on it that 
I wrote perhaps ‘duri ing an oral argument or perhaps in the view of 
my decisional process; if you want ‘all that, as far as I am concerned, 
Iam willing to try to do it. 

Mr. Scuwarrz. Mr. Durfee, if I may interpose, it is not a question 


of your furnishing these. It is a question of who has the right to 
withhold. 





RIGHT OF ACCESS TO CAB FILES 53 


If the subcommittee should decide that you are entitled to withhold 
this, that is one thing. But for you, sir, to arrogate the authority 
to say, “I will not furnish; here is a line you cannot pass,” is, I suggest 
with all respect, contrary to the law and precedent. 

Now, may I ask you 1 or 2 other things on this. 

We were informed specifically, a representative of the Board did, 
specifically, tell us that you would not list the material being removed, 
and Mr. Hector so informed Mr. Moulder, at least he did not object 
when I raised the point, when Mr. Moulder and I came to see him. 

But I am very pleased, and wish publicly to express our apprecia- 
tion, that you have receded from that extremely untenable position. 

Mr. Durrer. Thank you, Dr. Schwartz. 

Mr. Scuwarrz. May I ask you about congressional letters, sir, 
which you mention in your letter to Mr. Moulder? You say you 
would like the advice of the subcommittee as to whether you can fur- 
nish any letter to us—“us” meaning the staff—at the committee’s di- 
rection, whether you could furnish any such letter without individual 
clearance from the Congressman. 

Mr. Durfee, is it not the practice of the Board to have a tremendous 
number of letters from Congressmen in the public files of every case? 

Mr. Durrer. If they are addressed to the Board they are placed in 
the public files of the case. If they are addressed to the individual 
member of the Board they are placed in his own file. 

Mr. Scuwarrz. Mr. Durfee, have you gotten clearance from each 
Congressman before revealing those letters to the public? 

Mr. Durreg. Sir? 

Mr. Scuwartz. Have you gotten individual clearance from each 
Congressman, Mr. Durfee, before making those letters public ? 

Mr. Durrer. You mean the letters that were addressed to the 
Board ¢ 

Mr. Scuwartrz. That are in the public files, yes, from Congressmen. 

Mr. Durrer. The letters that are addressed to the Board and that 
are placed in the official case files, not the Board member’s file, are the 
type of communication which this Board has received. 

We have given the Congressman or the Senator who was interested 
in a particular case the option of appearing before the Board and 
participating in the oral argument. He can appear before the Board 
and state his position without intervening or being a party to the 
the case, or he can write a letter addressed to the Board stating his 
position as to the interest of his constituency in a particular case; and 
that type of letter addressed to the Board is placed in the public files 
of this—and I don’t think it requires any clearance from a Congress- 
man. Itisa part of the record of the case. 

Mr. Scuwarrz. But a letter, sir, that is addressed to you as Chair- 
man of the Board is not in the same position ? 

Mr. Durrer. No, sir. It is an individual letter from an individual 
Congressman addressed to me as an individual, and to the other 
members of the Board. 

Mr. Movutper. May I interpose there. I do not understand that 
differentiation. 

Mr. Durrer. Sir? 

Well, I would say, sir, that when a Congressman or a Senator 
writes a letter to any one of the members of the Board, that he may 
not write that letter to me or he may write a letter to me addressed 
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personally to me and not as a part of a record, or ask to have it 
made a part of the record, and then I regard that as a personal com- 
munfation from the Congressman to me or to any other member of 
the Board. 

I am informed by other members of the Board that they have re- 
ceived communications from Senators and Congressmen that I didn’t 
get. 

Mr. Moutper. Does that same rule or same attitude of the indi- 
vidual members of the Board apply to communications between the 
White House and the executive departments? 

Mr. Durrer. Sir? 

Mr. Movunper. From the White House and the Executive, does that 
same policy exist and is that same category placed upon correspond- 
ence Sean the White House and the executive departments? 

Mr. Durrer. I would say that whatever category 

Mr. Movnper. I mean, does that go into your personal file if it is 
addressed to you 

Mr. Durrer. No, sir. 

Mr. Moviper. As Chairman or 

Mr. Durrer. No, sir. It goes in the nonpublic internal file, and if 
it is in my personal file, Mr. Chairman, it will be made available un- 
der the clearance which has been given by the White House. 

Mr. Mouwper. Proceed. 

Mr. Moss? 

Mr. Moss. Of course, this gets back to a problem which, I think, 
Mr. Stone and I, at least, have discussed in part previously. 

I am always intrigued with these personal files, memorandums, 
but I have never been able to get a satisfactory definition. 

Now we understand that if I, in mistaken judgment, address a 
letter to you as Chairman of the CAB, and I do not express in that 
letter a desire that it be made part of the record, it will not be made 
a part of the record ? 

Mr. Durrer. Yes, sir. 

Mr. Moss. Because I address it to you as Chairman, normally ex- 
pressing my interest on behalf of a community or an interest in my 
district, that I might ask you something that you have complete free- 
dom to make any of them public at any time from me. 

If it is written to you one way, it is a personal document. [If it is 
written another, it is a public document and in the public record. 

Now, I usually address most communications to commissions to 
the chairman because he is the responsible officer of the commission. 

I did not realize that I had to address the Commission as such in 
order to get my views before the Commission. I assumed that the 
Chairman would bring to the attention of the Commission that mat- 
ter so I, perhaps, have been somewhat negligent in expressing my 
views. 

Mr. Durrer. Mr. Congressman, if you want to write a letter to me 
as Chairman, and if you want that letter brought to the attention of 
the other members of the Board in arriving at a decision, it has been 
the practice of that Board to have that made a part of the record. 

You have an option of either presenting your position in an oral 
argument before the Board or having your statement made a part of 
the record. 
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Mr. Moss. Then I am troubled by another fact because, as I recall, 
one of the assignments, a rather important one, is that we determine 
the independence e of the Commission. ° 

Now, the Commission is not a person. It is composed of indi- 
viduals. 

Then, all of the correspondence which might—I am not saying it 
does, but it might—conceivably relate to the question of independ- 
ence is treated as a personal property of each individual Commis- 
sioner, and under the views expressed by you would not be available 
to the committee in gaging it to give consideration to the independ- 
ence of the Commission. 

Mr. Dcrree. Mr. Chairman, or pardon me, Congressman, I believe 
that we, at least I, want to clarify my position right now, that any- 
thing in my personal case, my own personal case, file, outside of 
what are my personal notes, notes from my assistant, notes from 
other members of the Board or notes to them, I believe that it is our 
position, which is clear on that, that we regard that as privileged 
under the position that I have taken. 

As to any other, and I believe that is stated in our communication, 
at least we have— 

Mr. Moss. I hope we are only discussing a matter of definition. 

Mr. Durree. Sir? 

Mr. Moss. I say, I hope we are only discussing a matter of defi- 
nition. 

I personally am not interested in the notes you receive from, the 
very private notes of advice from your staff. 

Mr. Dverrer. To clarify this, Congressman, outside of the items 
that I have mentioned, Board members or assistants and other Board 
members, other than those materials, I believe that the position of 
the Board is that all other materials which have a bearing on the 
business of the Board contained in the members’ personal files are 
available upon request. 

Mr. Moss. Then we are just discussing definition, and I am pleased 
to have that definition. 

Mr. Moviper. Are you through, Mr. Moss? 

Mr. Moss. Yes. 

Mr. Moutper. Dr. Schwartz wishes to ask a few more questions. 

Mr. Scnwarrz. Mr. Durfee, if the members of the Civil Aeronau- 
tics Board were asked for complete access to their files in a grand 
jury investigation, would you return the same answer, sir? 

Mr. Durrer. I would first consult counsel, and I haven’t talked 
to my attorney about that yet. 

Mr. Scuwarrz. I should think, sir, that you might have consulted 
counsel on this because—— 

Mr. Durrer. I did consult counsel, Dr. Schwartz, and we sub- 
mitted a 40-page brief to you, and we consulted counsel at our 
Board meeting very thoroughly and very exhaustively, and we acted 
on benefit of the advice of counsel. 

Mr. Scuwarrz. Could counsel, perhaps, speak to that ? 

Mr. Durrrr. I think he can. 

Mr. Stone. Yes, I can speak, Dr. Schwartz, if you want to discuss 
this legal memorandum 
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Mr. Scuwartz. I would just like your answer whether you would 
furnish the same answer to a grand jury, whether you would advise 
the same answer to be made. 

Mr. Durrez. Just a minute, Dr. Schwartz. Do I understand there 
is involved here in this order to show cause that I am now being asked 
what I should de before a grand jury / 

Mr. Scuwarrz. The only reason it is involved, Mr. Durfee, is that 
the Supreme Court and the House of Representatives themselves have 
on several occasions said that the power of the House in investigating 
is equivalent to the power of a grand jury. 

If you choose—we can leave it at that, sir. 

Mr. Srone. Dr. Schwartz, I just simply wanted to say that we have 
covered the points raised by Staff Memorandum No. 333 as well as 
we could. 

Now, the specific point with regard to whether the Board would 
or would not comply with a request of a grand jury is not covered 
im my memorandum. [I think it is raised, perhaps, in your memo- 

randum, in your legal study, but we receiv ed that at 11 o'clock tod: ay, 
and we simply have not had a chance to go over it thoroughly; so 
I don’t think we can discuss it today. 

Mr. Scuwartz. May I ask you another question, sir. 

What would the Board’s position be—how does the Board investi- 
gate a private company under its jurisdiction? Does it recognize any 
privilege of any kind in personal matters for specific documents or do 
you go in, and under the wording of your own statute, have access to 
all accounts, minutes, memoranda, including all documents, papers, 
and so forth? 

Mr. Stone. Dr. Schwartz, I am not in the Compliance Division, 
but I doubt if any investigator of the Board can go in and demand 
files from any employee of ‘that particular concern ‘and get it without 
clearance of that. employee’s superior knowing about it ‘and chee ‘king 
it and 

Mr. Scuwanrtz. Mr. Stone, in a brief filed this year in the Supreme 
Court of the United States in the case of Civil Aeronautics Board 
against Herman, to which vou were one of the signatories, I think 
you may have taken a different position, sir. 

In that case, the Board requested all of the documents of these non- 
scheduled carriers, all the documents of these companies. They 
amounted to several hundred thousand documents, including all the 
minutes, personal files of the officers, and so on. 

Is it your feeling that these companies cannot function if the staff 
of these companies cannot report to their heads with candor? 

Mr. Srone. I would be glad to comment on your legal memoran- 
dum, Dr. Schwartz. I don’t think that Iam prepared to discuss that 
particular point. 

Mr. Scuwartz. I would merely suggest—I am just raising a ques- 
tion, that you are assuming an immunity vis-a-vis the Congress which 
you yourself do not ace ord to private businesses under your own juris- 
diction, and I must say I agree with your brief whole! ‘heartedly, and 
would adopt it as ours, substituting the word “Congress” for “Board,’ 
and substituting the word “Board” for “private individuals. 

I have just one further question. I do not want to detain anyone. 

Mr. Durfee, are you a member of the U niversity Club ? 

Mr. Durrer. Iam not; no. 
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Mr. Scuwartz. So far as you know, are any of the other Commis- 
sioners members ? 

Mr. Durrer. I don’t know. 

Mr. Scuwarrz. Would it surprise you if you were to be informed 
that none of the chairmen is a member of the University Club? 

Mr. Durree. It wouldn’t. I don’t think it would occasion any sur- 
prise ; no. 

Mr. Scuwartrz. May I ask who arranged this luncheon meeting? 

Mr. Durrer. I don’t recall, Dr. Schwartz. I think that, as I have 
said, the gentlemen with whom I met, most of them are on a pretty 
intimate basis over years of friendship, and I think we met from time 
to time, and we finally agreed, might I say that we agreed that there 
were very serious reasons why we should meet. 

Mr. Scuwarrz. But the meeting was to deal with the request 

Mr. Durree. I believe, Mr. Heselton, you asked me what the reasons 
were as to why we met. 

Mr. Hesston. I think so. 

Mr. Durrer. I would like to go into detail on that a little more, too. 

One of the reasons why I met was Dr. Schwartz, I believe you, 
assured me of the high plane on which this investigation was going to 
be conducted, and may I say I felt very good about that. 

But some time later you asked us for a list of the lawyers who 
practiced before this Board, and you then addressed a letter to them, 
and some of them brought them in to me, and I would like to quote 
from the letter you addressed to the attor neys practicing before this 
Board, on the basis of the high, constructive level that this investiga- 
tion is going to be conducted on, and [ quote from your own letter 
addressed to the lawyers practicing before this Board. 

Mr. Heston. Let us have the date of that. 

Mr. Durrer. Dr. Schwartz’ letter was dated September 17: 

The success of the investigation will ultimately depend upon instances of 
improper agency action being brought to our attention by persons who have 


knowledge of such action. If public-spirited citizens could help us with our 
inquiry we are confident we can do the much-needed job of uncovering any abuses 
that may exist. 

I should be most anxious to receive from you, either orally or in writing, any 
matters which you feel would be of help in our inquiry. 

If you should desire it, it would be arranged for a member of our staff to 
talk with you on a wholly confidential basis. 

I also, before this meeting, had read your speech before the Federal Bar 
Association in which you specifically addressed yourself to “interested civil 
servants within the agencies whose loyalty is greater than loyalty to the par- 
ticular men involved.” 

You also addressed yourself to “Members of the public, members of the Bar 
who have lost cases which they feel they should have won,” and then you stated 
later in your speech, “Third, I think you people,” you were addressing, at 
least, the lawyers that had lost cases, and the staff of this Board, “T think you 
people or those of you who had been affected by: what I have been saying, I 
think you have to feel you can trust me.” 

There are a number of people, I am sure, who would be be willing to cooperate 
with us if they were sure their confidence would be respected. I am free and 
willing to talk to anyone, and I will do it personally anywhere, any time, in 


complete confidence. 
Mr. Moss. May T inquire as to the point of this? 
Mr. Dunree. [am trying to answer your question. 
Mr. Moss. You are not trying to answer the question, 
Mr. Hesrexron. I will ask You to ¢ontintie. 
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Mr. Moss. You are trying to engage here in a personal controversy, 
and I think it is not the proper forum at the moment. 

Mr. Durree. I have fae asked why, the question was put to me of 
why this meeting at the University C ub was held, and this question 
of the meeting has come up. I didn’t bring it up, but I have been 
asked why we went there, and I submit, Mr. Chairman, I am entitled 
to state why I went there, and this is one of the reasons why I went 
there, 

Mr. Hesevron. I think, Mr. Chairman, the suggestion is made that 
the Chairman is not a member of the University Club, and there is an 
inference made, as to which I would like to hear an explanation, and 
I suggest that he be permitted to conclude his answer. 

Mr. Mouuper. I suggest that Mr. Durfee has conceded the pur- 
pose for the discussion or meeting held at the University Club. 

Mr. Durreg. I also was asked what was my purpose in going, and 
this is one of the reasons. 

I will do it personally anywhere, any time, in complete confidence, and the 
confidence will not be abused. So far as I know, those who will bring the pres- 
sure on us—I should say they do bring pressures on us—they will not resort to 
the thumbscrew or the rack. Anything short of that I will withstand, and if the 
other were used, I would try my best. So if anyone should feel willing to talk to 
me, but only on condition that he is kept out of it completely, I am quite willing 
to do that, and I will never, so far as I can, abuse that sort of confidence. 

Mr. Chairman, at the time that I read these two communications, 
I realized for the first time that I was going to be confronted with 
what is generally identified as the faceless witness, secrecy in Govern- 
ment, if you please. 

I was very much perturbed about that. 

Mr. Movutper. Well, Mr. Chairman, may I say 

Mr. Dvurrer. That is why I went to that meeting. 

Mr. Movutpsr (continuing). I can see nothing wrong with the state- 
ment you have made, myself. There is no secrecy in Government in- 
volved. We are seeking information. 

You are assuming that you are as clean as a hound’s tooth. We 
want to examine and verify that, which we have the right to do. 

In fact, I asked Dr. Schwartz to seek all the information he could 

ossibly seek from all sources, all sources that he could find, concern- 
ing the functions, the actions that would disclose the policies and con- 
duct of all regulatory agencies pursuant to the resolution adopted by 
the House and Congress in accordance with the directions given to us 
by Congress. 

Mr. Moss. Mr. Chairman, I think the gentleman has shown a great 
deal of chagrin over something which represents willingness of your 
own Commission to receive complaints, and you just have told us that 
you cannot freely—at least, that was reflected in your statement— 
with some more clarification, disclose the nature of that information, 
because you want to prevent—I might say, Mr. Chairman, that as 
chairman of a subcommittee of the House, I have gone to every in- 
terested party, and I have asked them to give me in writing or in 
confidence evidence of improper withholdings of information from 
the Government, and I would not apologize to anyone for doing it. 

I do not know how you could proceed to conduct an investigation 
regarding that which you know litle about unless you first learn the 
scope of the abuse which might exist, so I do not see why you are so 
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excited over this, and as far as the level of the investigation, I think 
with proper cooperation it can be highly objective. 

Mr. Durrer. Mr. Congressman, as far as the investigations of our 
Board are concerned, we make those investigations on a specific com- 
plaint, and the Compliance Division then goes out and investigates 
that complaint. They do not give speeches or address letters to mem- 
bers of the bar inviting them to come in. 

Mr. Moss. I do. 

Mr. Dorrer. On a confidential basis, wholesale investigations. 

Mr. Moss. I request from members of the press quite openly, and of 
other news gathering mediums, as well, that they tell me in confidence 
or otherwise the nature of their complaints, and again I do not feel that 
I am resorting to any underhanded or improper or unethical practices 
in so doing. 

Mr. Moutper. And the opposite of that is the attorney who brings 
you the letter trying to curry favor with you and the CAB. 

Mr. Moss. That is right. 

Mr. Moutper. The witness is excused. 

Now, the next witness is Mr. Franklin H. Moss, General Counsel of 
the Civil Aeronautics Board. 

Mr. Durrer. You mean Mr. Stone. 

Mr. Moutper. Yes; Mr. Stone. I am sorry. 

Is the brief which you have filed a document which has been made a 
part of the record ? 

Mr. Stone. I would like to have it made a part of the record, Mr. 
Chairman. 

Mr. Moutper. Without objection, it is so ordered. 

I now wish to make this statement, then, prior to recess. 

This committee will stand in recess subject to the call of the chair- 
man for further consideration of the problem and the controversy 
presented here today, and also so as to afford us a full opportunity to 
study and to watch the future performance and future cooperation 
which we hope we will have from the Civil Aeronautics Board. 

The committee will stand in recess. 


(Whereupon, at 5:10 p. m., the committee recessed, subject to the 
call of the Chair.) 
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